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MULTIPLE-USE MINING LAW ADMINISTRATION AND 
OPERATION 


THURSDAY, JANUARY 31, 1957 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON MINEs AND MINING OF THE 
CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 10:30 a. m., in the com- 
mittee room, New House Office Building, Hon. Walter Rogers, (chair- 
man of the subcommittee) presiding. 

Mr. Rocers. The Subcommittee on Mines and Mining will come to 
order. 

The committee is here today to consider the administration of Public 
Law 167 of the 84th Congress, which was originally H. R. 5891. 

(Public Law 167, 84th Cong., is as follows :) 


[Pusric LAw 167—84TH CONGRESS] 


[CHAPTER 375—1sT SESSION ] 


H. R. 5891 
AN ACT To amend the Act of July 31, 1947 (61 Stat. 681) and the mining laws to provide 
for multiple use of the surface of the same tracts of the public lands, and for other 


purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 1 of the Act of July 31, 1947 
(61 Stat. 681), is amended to read as follows: 

“SrcTION 1. The Secretary, under such rules and regulations as he may pre- 
scribe, may dispose of mineral materials (including but not limited to common 
varieties of the following : sand, stone, gravel, pumice, pumicite, cinders, and clay) 
and vegetative materials (including but not limited to yucca, manzanita, mesquite, 
eactus, and timber or other forest products) on public lands of the United States, 
including, for the purposes of this Act, land described in the Acts of August 28, 
1937 (50 Stat. 874), and of June 24, 1954 (68 Stat. 270), if the disposal of such 
mineral or vegetative materials (1) is not otherwise expressly authorized by law, 
including, but not limited to, the Act of June 28, 1934 (48 Stat. 1269), as amended, 
and the United States mining laws, and (2) is not expressly prohibited by laws 
of the United States, and (3) would not be detrimental to the public interest. 
Such materials may be disposed of only in accordance with the provisions of this 
Act and upon the payment of adequate compensation therefor, to be determined 
by the Secretary: Provided, however, That, to the extent not otherwise au- 
thorized by law, the Secretary is authorized in his discretion to permit any Fed- 
eral, State, or Territorial agency, unit or subdivision, including municipalities, 
or any association or corporation not organized for profit, to take and remove, 
without charge, materials and resources subject to this Act, for use other than 
for commercial or industrial purposes or resale. Where the lands have been 
withdrawn in aid of a function of a Federal department or agency other than 
the department headed by the Secretary or of a State, Territory, county, muni- 
cipality, water district or other local governmental subdivision or agency, the 
Secretary may make disposals under this Act only with the consent of such 
other Federal department or agency or of such State, Territory, or local govern- 
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mental unit. Nothing in this Act shall be construed to apply to lands in any 
national park, or national monument or to any Indian lands, or lands set aside 
or held for the use or benefit of Indians, including lands over which jurisdiction 
has been transferred to the Department of the Interior by Executive order for 
the use of Indians. As used in this Act, the word “Secretary” means the Secre- 
tary of the Interior except that it means the Secretary of Agriculture where the 
lands involved are administered by him for national forest purposes or for the 
purposes of title III of the Bankhead-Jones Farm Tenant Act or where withdrawn 
for the purpose of any other function of the Department of Agriculture.” 

Sec. 2. That section 3 of the Act of July 31, 1947 (61 Stat. 681), as amended 
by the Act of August 31, 1950 (64 Stat. 571), is amended to read as follows: 

“All moneys received from the disposal of materials under this Act shall be 
disposed of in the same manner aS moneys received from the sale of public 
lands, except that moneys received from the disposal of materials by the Secre- 
tary of Agriculture shall be disposed of in the same manner as other moneys 
received by the Department of Agriculture from the administration of the lands 
from which the disposal of materials is made, and except that revenues from the 
lands described in the Act of August 28, 1937 (50 Stat. 874), and the Act of June 
24, 1954 (68 Stat. 270), shall be disposed of in accordance with said Acts and ex- 
cept that moneys received from the disposal of materials from school section 
lands in Alaska, reserved under section 1 of the Act of March 4, 1915 (38 Stat. 
1214), shall be set apart as separate and permanent funds in the Territorial 
Treasury, as provided for income derived from said school section lands pursuant 
to said Act.” 

Sec. 3. A deposit of common varieties of sand, stone, gravel, pumice, pumicite, 
or cinders shall not be deemed a valuable mineral deposit within the meaning 
of the mining laws of the United States so as to give effective validity to any 
mining claim hereafter located under such mining laws: Provided, however, That 
nothing herein shall affect the validity of any mining loeation based upon dis- 
covery of some other mineral occurring in or in association with such a deposit. 
“Common varieties” as used in this Act does not include deposits of such mate- 
rials which are valuable because the deposit has some property giving it distinct 
and special value and does not include so-called ‘block pumice” which occurs 
in nature in pieces having one dimension of two inches or more. 

Sec. 4. (a) Any mining claim hereafter located under the mining laws of the 
United States shall not be used, prior to issuance of patent therefor, for any 
purposes other than prospecting, mining or processing operations and uses rea- 
sonably incident thereto. 

(b) Rights under any mining claim hereafter located under the mining laws 
of the United States shall be subject, prior to issuance of patent therefor, to the 
right of the United States to manage and dispose of the vegetative surface re- 
sources thereof and to manage other surface resources thereof (except mineral 
deposits subject to location under the mining laws of the United States). Any 
such mining claim shall also be subject, prior to issuance of patent therefor, to the 
right of the United States, its permittees, and licensees, to use so much of the sur- 
face thereof as may be necessary for such purposes or for access to adjacent land: 
Provided, however, That any use of the surface of any such mining claim by the 
United States, its permittees or licensees, shall be such as not to endanger or ma- 
terially interfere with prospecting, mining or processing operations or uses rea- 
sonably incident thereto: Provided further, That if at any time the locator re- 
quires more timber for his mining operations than is available to him from the 
claim after disposition of timber therefrom by the United States, subsequent to 
the location of the claim, he shall be entitled, free of charge, to be supplied with 
timber for such requirements from the nearest timber administered by the dis- 
posing agency which is ready for harvesting under the rules and regulations of 
that agency and which is substantially equivalent in kind and quantity to the 
timber estimated by the disposing agency to have been disposed of from the claim: 
Provided further, That nothing in this Act shall be construed as affecting or in- 
tended to affect or in any way interfere with or modify the laws of the States 
which lie wholly or in part westward of the ninety-eighth meridian relating to 
the ownership, control, appropriation, use, and distribution of ground or surface 
waters within any unpatented mining claim. 

(ec) Except to the extent required for the mining claimant’s prospecting, min- 
ing or processing operations and uses reasonably incident thereto, or for the con- 
struction of buildings or structures in connection therewith, or to provide clear- 
ance for such operations or uses, or to the extent authorized by the United States, 
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no claimant of any mining claim hereafter located under the mining laws of the 
United States shall, prior to issuance of patent therefor, sever, remove, or use any 
vegetative or other surface resources thereof which are subject to management or 
disposition by the United States under the preceding subsection (b). Any sev- 
erance or removal of timber which is permitted under the exceptions of the pre- 
ceding sentence, other than severance or removal to provide clearance, shall be 
in accordance with sound principles of forest management. 

Sec. 5. (a) The head of a Federal department or agency which has the re- 
sponsibility for administering surface resources of any lands belonging to the 
United States may file as to such lands in the office of the Secretary of the Interior, 
or in such office as the Secretary of the Interior may designate, a request for pub- 
lication of notice to mining claimants, for determination of surface rights, which 
request shall contain a description of the lands covered thereby, showing the sec- 
tion or sections of the public land surveys which embrace the lands covered by 
such request, or if such lands are unsurveyed, either the section or sections which 
would probably embrace such lands when the public land surveys are extended 
to such lands or a tie by courses and distances to an approved United States min- 
eral monument. 

The filing of such request for publication shall be accompanied by an affidavit 
or affidavits of a person or persons over twenty-one years of age setting forth that 
the affiant or affiants have examined the lands involved in a reasonable effort to 
ascertain whether any person or persons were in actual possession of or engaged 
in the working of such lands or any part thereof, and, if no person or persons 
were found to be in actual possession of or engaged in the working of said lands 
or any part thereof on the date of such examination, setting forth such fact, or, 
if any person or persons were so found to be in actual possession or engaged in 
such working on the date of such examination, setting forth the name and ad- 
dress of each Such person, unless affiant shall have been unable through reason- 
able inquiry to obtain information as to the name and address of any such person, 
in which event the affidavit shall set forth fully the nature and results of such 
inquiry. 

The filing of such request for publication shall also be accompanied by the 
certificate of a title or abstract company, or of a title abstractor, or of an attor- 
ney, based upon such company’s abstractor’s, or attorney’s examination of those 
instruments which are shown by the tract indexes in the county office of record 
as effecting the lands described in said request, setting forth the name of any per- 
son disclosed by said instruments to have an interest in said lands under any 
unpatented mining claim heretofore located, together with the address of such 
person if such address is disclosed by such instruments of record. “Tract 
indexes” as used herein shall mean those indexes, if any, as to surveyed lands 
identifying instruments as affecting a particular legal subdivision of the public 
land surveys, and as to unsurveyed lands identifying instruments as affecting a 
varticular probable legal subdivision accord*ng to a projected extension of the 
public land surveys. 

Thereupon the Secretary of the Interior, at the expense of the requesting de- 
partment or agency, shall cause notice to mining claimants to be published in a 
newspaper having general circulgtion in the county in which the lands involved 
are situate. 

Such notice shall describe the lands covered by such request, as provided 
heretofore, and shall notify whomever it may concern that if any person claim- 
ing or asserting under, or by virtue of, any unpatented mining claim heretofore 
located, rights as to such lands or any part thereof, shall fail to file in the office 
where such request for publication was filed (which office shall be specified in 
such notice) and within one hundred and fifty days from the date of the first pub- 
lication of such notice (which date shall be specified in such notice), a verified 
statement which shall set forth, as to such unpatented mining claim— 

(1) the date of location: 

(2) the book and page of recordation of the notice or certificate of location : 

(3) the section or sections of the public land surveys which embrace such 
mining claims: or if such lands are unsurveyed, either the section or sections 
which would probably embrace such mining claim when the public land 
surveys are extended to such lands or a tie by courses and distances to an 
approved United States mineral monument ; 


(4) whether such claimant is a locator or purchaser under such location; 
and 
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(5) the name and address of such claimant and names and addresses so 
far as known to the claimant of any other person or persons claiming any 
interest or interests in or under such unpatented mining claim ; 

such failure shall be conclusively deemed (i) to constitute a waiver and relin- 
quishment by such mining claimant of any right, title, or interest under such 
mining claim contrary to or in conflict with the limitations or restrictions speci- 
fied in section 4 of this Act as to hereafter located unpatented mining claims, 
and (ii) to constitute a consent by such mining claimant that such mining claim, 
prior to issuance of patent therefor, shall be subject to the limitations and restric- 
tions specified in section 4 of this Act as to hereafter located unpatented mining 
claims, and (iii) to preclude thereafter, prior to issuance of patent, any assertion 
by such mining claimant of any right or title to or interest in or under such mining 
claim contrary to or in conflict with the limitations or restrictions specified in 
section 4 of this Act as to hereafter located unpatented mining claims. 

If such notice is published in a daily paper, it shall be published in the Wednes- 
day issue for nine consecutive weeks, or, if in a weekly paper, in nine consecutive 
issues, or if in a semiweekly or triweekly paper, in the issue of the same day of 
each week for nine consecutive weeks. 

Within fifteen days after the date of first publication of such notice, the de- 
partment or agency requesting such publication (1) shall cause a copy of such 
notice to be personally delivered to or to be mailed by registered mail addressed 
to each person in possession or engaged in the working of the land whose name 
and address is shown by an affidavit filed as aforesaid, and to each person who 
may have filed, as to any lands described in said notice, a request for notices, as 
provided in subsection (d) of this section 5, and shall cause a copy of such notice 
to be mailed by registered mail to each person whose name and address is set 
forth in the title or abstract company’s or title abstractor’s or attorney’s certifi- 
cate filed as aforesaid, as having an interest in the lands described in said notice 
under any unpatented mining claim heretofore located, such notice to be directed 
to such person’s address as set forth in such certificate; and (2) shall file in the 
office where said request for publication was filed an affidavit showing that copies 
have been so delivered or mailed. 

(b) If any claimant under any unpatented mining claim heretofore located 
which embraces any of the lands described in any notice published in accordance 
with the provisions of subsection (a) of this section 5, shall fail to file a verified 
statement, as above provided, within one hundred and fifty days from the date 
of the first publication of such notice, such failure shall be conclusively deemed, 
except as otherwise provided in subsection (e) of this section 5, (i) to constitute 
a waiver and relinquishment by such mining claimant of any right, title, or 
interest under such mining claim contrary to or in conflict with the limitations or 
restrictions specified in section 4 of this Act as to hereafter located unpatented 
mining claims, and (ii) to constitute a consent by such mining claimant that 
such mining claim, prior to issuance of patent therefor, shall be subject to the 
limitations and restrictions specified in section 4 of this Act as to hereafter located 
unpatented mining claims, and (iii) to preclude thereafter, prior to issuance of 
patent, any assertion by such mining claimant of any right or title to or interest 
in or under such mining claim contrary to or in conflict with the limitations or 
restrictions specified in section 4 of this Act ag to hereafter located unpatented 
mining claims. 

(c) If any verified statement shall be filed by a mining claimant as provided in 
subsection (a) of this section 5, then the Secretary of Interior shall fix a time 
and place for a hearing to determine the validity and effectiveness of any right or 
title to, or interest in or under such mining claim, which the mining claimant may 
assert contrary to or in conflict with the limitations and restrictions specified in 
section 4 of this Act as to hereafter located unpatented mining claims, which 
place of hearing shall be in the county where the lands in question or parts 
thereof are located, unless the mining claimant agrees otherwise. Where veri- 
fied statements are filed asserting rights to an aggregate of more than twenty 
mining claims, any single hearing shall be limited to a maximum of twenty mining 
claims unless the parties affected shall otherwise stipulate and as many separate 
hearings shall be set as shall be necessary to comply with this provision. The 
procedures with respect to notice of such a hearing and the conduct thereof, 
and in respect to appeals shall follow the then established general procedures and 
rules of practice of the Department of the Interior in respect to contests or pro- 
tests affecting public lands of the United States. If, pursuant to such a hearing 
the final decision rendered in the matter shall affirm the validity and effective- 
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ness of any mining claimant's so asserted right or interest under the mining claim, 
then no subsequent proceedings under this section 5 of this Act shall have any 
force or effect upon the so-affirmed right or interest of such mining claimant under 
such mining claim. If at any time prior to a hearing the department or agency 
requesting publication of notice and any person filing a verified statement pur- 
suant to such notice shall so stipulate, then to the extent so stipulated, but only 
to such extent, no hearing shall be held with respect to rights asserted under 
that verified statement, and to the extent defined by the stipulation the rights 
asserted under that verified statement shall be deemed to be unaffected by that 
particular published notice. 

(d) Any person claiming any right under or by virtue of any unpatented mining 
claim heretofore located and desiring to receive a copy of any notice to mining 
claimants which may be published as above provided in subsection (a) of this 
section 5, and which may affect lands embraced in such mining claim, may cause 
to be filed for record in the county office of record where the notice or certificate 
of location of such mining claim shall have been recorded, a duly acknowledged 
request for a copy of any such notice. Such request for copies shall set forth the 
name and address of the person requesting copies and shall also set forth, as to 
each heretofore located unpatented mining claim under which such person asserts 
rights— 

(1) the date of location; 
(2) the book and page of the recordation of the notice or certificate of 
location ; and 
(8) the section or sections of the public land surveys which embrace such 
mining claim ; or if such lands are unsurveyed, either the section or sections 
which would probably embrace such mining claim when the public land 
surveys are extended to such lands or a tie by courses and distances to an 
approved United States mineral monument. 
Other than in respect to the requirements of subsection (a) of this section 5 as 
to personal delivery or mailing of copies of notices and in respect to the provisions 
of subsection (e) of this section 5, no such request for copies of published notices 
and no statement or allegation in such request and no recordation thereof shall 
affect title to any mining claim or to any land or be deemed to constitute con- 
structive notice to any person that the person requesting copies has, or claims, 
any right, title, or interest in or under any mining claim referred to in such 
request. 

(e) If any department or agency requesting publication shall fail to comply 
with the requirements of subsection (a) of this section 5 as to the personal 
delivery or mailing of a copy of notice to any person, the publication of such 
notice shall be deemed wholly ineffectual as to that person or as to the rights 
asserted by that person and the failure of that person to file a verified statement, 
as provided in such notice, shall in no manner affect, diminish, prejudice or bar 
any rights of that person. 

Sec. 6. The owner or owners of any unpatented mining claim heretofore lo- 
cated may waive and relinquish all rights thereunder which are contrary to or in 
conflict with the limitations or restrictions specified in section 4 of this Act as 
to hereafter located unpatented mining claims. The execution and acknowl- 
edgment of such a waiver and relinquishment by such owner or owners and the 
recordation thereof in the office where the notice or certificate of location of such 
mining claim is of record shall render such mining claim thereafter and prior to 
issuance of patent subject to the limitations and restrictions in section 4 of this 
Act in all respects as if said mining claim had been located after enactment of 
this Act, but no such waiver or relinquishment shall be deemed in any manner 
to constitute any concession as to the date of priority of rights under said mining 
claim or as to the validity thereof. 

Sec. 7. Nothing in this Act shall be construed in any manner fo limit or restrict 
or to authorize the limitation or restriction of any existing rights of any claim- 
ant under any valid mining claim heretofore located, except as such rights may 
be limited or restricted as a result of a proceeding pursuant to section 5 of this 
Act, or as a result of a waiver and relinquishment pursuant to section 6 of this 
Act; and nothing in this Act shall be construed in any manner to authorize inclu- 
sion in any patent hereafter issued under the mining laws of the United States 
for any mining claim heretofore or hereafter located, of any reservation, limita- 
tion, or restriction not otherwise authorized by law, or to limit or repeal any 
existing authority to include any reservation, limitation, or restriction in any 
such patent, or to limit or restrict any use of the lands covered by any patented 
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or unpatented mining claim by the United States, its lessees, permittees, and 
licensees which is otherwise authorized by law. 


Approved July 23, 1955. 


Mr. Rogrrs. There have been complaints about the manner in which 
the law has been administered. That is the purpose of this meeting 
of the subcommittee. 

First, I want to say this: We want to welcome to the subcommittee 
the new members, Mr. Baring and Mr. Ullman, and Mr. Burns, and 
we would welcome Mr. Thomson if he were here. We want you to 
know that we are happy to have you on the subcommittee, and any- 
thing we can do to help you call on us. For anything you can do to 
help us, we will surely call on you. 

Mr. Enete. Mr. Chairman? 

Mr. Rocers. The gentleman from California. 

Mr. Enote. Mr. Chairman, I would like to call the committee's at- 
tention to certain correspondence relating to this subject matter, the 
correspondence being my letter of January 2, 1957, to Mr. Seaton, also 
a similar letter of the same date to Mr. Benson, and their responses 
which have come in. This correspondence, it seems to me, would prop- 
erly be a — of the record at this point. I request unanimous consent 
that the letters which I submitted to the two agencies, together with 
their — and the attached information, be made of a part of the 
record. 


Mr. Rogers. Without objection, it is so ordered. 
(The correspondence follows :) 


COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
OFFICE OF THE CHAIRMAN, 
Washington, D. C., January 2, 1957. 
Hon. Frep A. SEATON, 
Secretary of the Interior, 
Washington, D.C. 


My Dear Mr. Secretary: Reference is made to section 5 of the new multiple- 
use mining law (Public Law 167, 84th Cong., Ist sess.), which provides a proce- 
dure for determining expeditiously title uncertainties resulting from the exist- 
ence of abandoned, invalid, dormant, or unidentifiable mining claims located prior 
to the passage (July 23, 1955) of Public Law 167. 

When the House Committee on Interior and Insular Affairs considered and 
recommended the passage of the legislation which became Public Law 167, it 
was the understanding of this committee that section 5 was intended to be used 
only as a means whereby fraudulently located, abandoned, or invalid mining 
claims located prior to the passage of the law would be placed in the same status, 
with respect to surface rights, as claims located after July 23, 1955. It was 
never intended that the procedures set forth in section 5 would be used to bring 
the average mining claimant to task and to serve as a dragnet to recapture for 
the Federal Government certain surface rights to bona fide mining claims located 
prior to July 23, 1955. 

I am disturbed by reports reaching me which indicate that section 5 of Public 
Law 167 is being administered in a manner contrary to that contemplated and in- 
tended by this committee. I hope these reports will prove to be unfounded. 

In view of the concern and responsibilities of this committee, I would appre- 
ciate being informed of the following at the earliest possible date: 

A. With respect to each request for publication of notice to mining claimants 
for determination of surface rights, received by the Department of the Interior 
as of January 1, 1957, please furnish in table form and with appropriate column 
totals 





1. The name of the requesting department or agency ; 

2. Date each request was filed or received ; 

3. Office where filed ; 

4. Name of county, State, national forest or other named area in which 
lands are situated ; 
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5. Approximate acres of lands covered ; 

6. Approximate number of (@) mining claims and (b) mining claimants 
affected ; 

7. Date of first publication of notice to mining claimants—actual or antici- 
pated (indicate which) ; 

8. Number of claimants to whom notices (a) have been or (b) will be 
mailed ; and 

9, Final date for filing verified statements—actual or anticipated dates 
(indicate which). 

B. In regard to the total number of published notices, where the time for filing 
verified statements expired on or before January 1, 1957, please indicate— 

1. The number of verified statements received in response thereto; 

2. Number of claimants who filed verified statements ; 

3. Approximate number of (a) claimants who failed to file verified state- 
ments, other than those who signed wavers pursuant to section 6 of Public 
Law 167, and (0) mining claims affected thereby ; 

4. Number of (a) claimants who waived and relinquished certain surface 
rights to their mining claims pursuant to section 6 of Public Law 167, and 
(b) mining claims affected thereby ; 

5. The fixed or anticipated (indicate which) time and place for each hear- 
ing tobe held as a result of the filing of the verified statements ; 

6. Number of (a@) mining claims and (0b) claimants thereto exempted 
from the hearings as a result of stipulations granted by the agency request- 
ing publication of notice, wherein said agency acknowledges the validity and 
effectiveness of asserted surface rights to the claims; and 

7. Number of (a@) mining claims and (0) claimants thereto that will be 
affected by the hearings. 

I would like to be supplied with (1) an outline of the proceedings of a typical 
hearing and (2) a copy of the established general procedures and rules of practice 
of the Department of the Interior with respect to contests or protests affecting 
public lands of the United States, which will govern the procedures with respect 
to notice of hearings and the conduct thereof, and with respect to appeals. 

©. Will the burden of proof be on the mining claimants who appear at hear- 
ings held to determine the validity and effectiveness of any right or title to, or 
interest in or under their mining claims? If so, what wauld a mining claimant 
be expected to present in evidence to refute successfully the adverse contentions, 
where based upon a mineral examination of a claim, of the department or agency 
appearing against the claimant? 

D. Does the Bureau of Land Management make mineral examinations of 
mining claims to determine their validity (1) before requesting a publication of 
notice to mining claimants, (2) after requesting publication of notice and before 
the filing of verified statements, (3) after the filing of verified statements, or (4) 
during all three periods? In those instances where mining or mineral experts 
of the Bureau of Land Management have looked over mining claims prior to the 
filing of requests for a publication of notice and the claimants thereto subse- 
quently file verified statements, do mining or mineral experts of the Bureau always 
return to such claims and make a thorough mineral examination of each one to 
determine the validity and effectiveness of asserted surface rights? 

BE. When the Bureau of Land Management finds that valuable minerals do 
occur in a mining claim, does it ever look for or use other technicalities of defects 
to question or challenge the validity and effectiveness of asserted surface rights? 
If so, please explain and itemize each technicality or defect it may seek or use 
for the purpose. 

F. Morrison’s Mining Rights, a publication which has served as a guide to 
prospectors, mining claimants, and attorneys for many decades, contains brief 
summaries of hundreds of court decisions defining the rights of mining claim- 
ants. Several summaries of court decisions which relate to that which con- 
stitutes a “discovery” and entitles a miner to make a valid location, taken from 
said publication, are presented in an attachment to this letter. Please inform 
me whether or not the Bureau of Land Management and the Department of the 
Interior recognize the rights set forth in the summaries attached hereto as being 
in full force and effect at this time. If not, please explain in full, cite court deci- 
sions, and present in full the criteria being used in the field and which will be 
used in hearings to determine the validity and effectiveness of asserted surface 
rights in mining claims. 

G. If the value of the minerals found in the discovery shaft or other workings 
of an unpatented mining claim is used by the mineral experts of the Government 
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to measure and determine the validity of a mining claim, and I am informed that 
such is the case, what is the cutoff point, in dollars or cents and in mineral con- 
tent, below which lode mining claims are considered to be invalid where the 
mineralization found contains: (1) Gold, (2) silver, (8) lead, (4) zine, (5) -cop- 
per, (6) manganese, (7) tungsten, (8) chromite, (9) iron, (10) mica, (11) fluor- 
spar, (12) uranium? If the size of a vein, lode, or deposit has any bearing on the 
determination of the validity of a mining claim, please explain and give con- 
trolling measurements. , 

H. Regarding mining claims which were located in accordance with the min- 
ing laws of the United States prior to July 23, 1955, and on which the annual 
assessment work has been performed each year, does the Bureau of Land Man- 
agement assert that such claims are subject to invalidation procedures under the 
provisions of Public Law 167 and, if so, on what basis? 

I would also appreciate receiving copies of all outstanding instructions, orders, 
or rules issued by the Bureau of Land Management or the Department of the 
Interior which serve as a guide in conducting mineral examinations and in mak- 
ing determinations as to the validity of mining claims. 

I anticipate that this committee will commence a series of hearings on the 
operation of Public Law 167 later this month. Therefore, I would appreciate 
being notified as to when the information requested herein may be received by 
the committee. Please forward such information as will be prepared locally as 
soon as it is ready, without waiting for the data that may be compiled in the 
field. 

Sincerely yours, 
CLAIR ENGLE, Chairman. 


COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
OFFICE OF THE CHATRMAN, 


Washington, D. C., January 2, 1957. 
Hon. Ezra T. BENSON, 


Secretary of Agriculture, 
Washington, D.C. 


My Dear Mr. Secretary: Reference is made to section 5 of the new multiple- 
use mining law (Public Law 167, 84th Cong., 1st sess.), which provides a pro- 
cedure for determining expeditiously title uncertainties resulting from the exist- 
ence of abandoned, invalid, dormant, or unidentifiable mining claims located prior 
to the passage (July 23, 1955) of Public Law 167. 

When the House Committee on Interior and Insular Affairs considered and 
recommended the passage of the legislation which became Public Law 167,.it was 
the understanding of this committee that section 5 was intended to be used only 
as a means whereby fraudulently located, abandoned, or invalid mining claims 
located prior to the passage of the law would be placed in the same status, with 
respect to surface rights, as claims located after July 23, 1955. It was neyer 
intended that the procedures set forth in section 5 would be used to bring the 
average mining claimant to task and to serve as a dragnet to recapture for the 
Federal Government certain surface rights to bona fide mining claims located 
prior to July 23, 1955. 

I am disturbed by reports reaching me which indicate that section 5 of Public 
Law 167 is being administered in a manner contrary to that contemplated and 
intended by this committee. I hope these reports will prove to be unfounded. 

In view of the concern and responsibilities of this committee, I would appre- 
ciate being informed of the following at the earliest possible date : 

A. With respect to those mining claims located on lands under the jurisdiction 
of the Department of Agriculture, for which the claimants thereto have asserted 
a validity predating the passage of Public Law 167 by the filing of verified state- 
ments, as of January 1, 1957, please indicate— 

1. The number of (a) such mining claims and (0b) claimants thereto; 

2. The number of (@) mining claims on which mineral examinations have 
been made by mineral experts of or for the Forest Service to determine their 
validity and (b) mining claimants thereto; 

3. The number of (a) claims so examined which the Forest Service con- 
siders to be valid and (0) claimants thereto; 

4. The number of (a) unqualified and (0) qualified stipulations which 
have been or are expected to be entered into with mining claimants, wherein 
such stipulations acknowledge the validity and effectiveness of asserted sur- 
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face rights. to such claims—giving the number of mining claims and claim- 
ants thereto affected by the stipulations under each category ; and 
5. The number of (a) mining claims and (b) claimants thereto, regarding 
which the Forest Service holds some doubt as to the validity and effective- 
ness of the asserted surface rights and intends to present its findings at a 
hearing. 

B. Does the Forest Service make mineral examinations of mining claims to 
determine their validity (1) before requesting a publication of notice to mining 
claimants, (2) after requesting publication of notice and before the filing of 
verified statements, (3) after the filing of verified statements, or (4) during 
all three periods? In those instances where mining or mineral experts of the 
Forest Service have looked over mining claims prior to the filing of requests for 
a publication of notice and the claimants thereto subsequently file verified state- 
ments, do mining or mineral experts of the Forest Service always return to 
such claims and make a thorough mineral examination of each one to determine 
the validity and effectiveness of asserted surface rights? 

C. When the Forest Service finds that valuable minerals do occur in a mining 
claim, does it ever look for or use other technicalities or defects to question or 
challenge the validity and effectiveness of asserted surface rights? If so, please 
explain and itemize each technicality or defect it may seek or use for the purpose, 

D. Morrison’s Mining Rights, a publication which has served as a guide to 
prospectors, mining claimants, and attorneys for many decades, contains brief 
summaries of hundreds of court decisions defining the rights of mining claimants. 
Several summaries of court decisions which relate to that which constitutes a 
“discovery” and entitles a miner to make a valid location, taken from said publi- 
eation, are presented in an attachment to this letter. Please inform me whether 
or not the Forest Service and the Department of Agriculture recognize the rights 
set forth in the summaries attached hereto as being in full force and effect 
at this time. If not, please explain in full, cite court decisions, and present in 
full the criteria being used in the field and which will be used in hearings to 
determine the validity and effectiveness of asserted surface rights in mining 
claims. 

E. If the value of the minerals found in the discovery shaft or other workings 
of an unpatented mining claim is used by the mineral experts of the Government 
to measure and determine the validity of a mining claim, and I am informed that 
such is the case, what is the cutoff point, in dollars or cents and in mineral 
content, below which lode mining claims are considered to be invalid where the 
mineralization found contains: (1) Gold, (2) silver, (3) lead, (4) zine, (5) cop- 
per, (6) manganese, (7) tungsten, (8) chromite, (9) iron, (10) mica, (11) 
fluorspar, (12) uranium? If the size of a vein, lode, or deposit has any bearing on 
the determination of the validity of a mining claim, please explain and give 
controlling measurements. 

F. Regarding mining claims which were located in accordance with the mining 
laws of the United States prior to July 23, 1955, and on which the annual as- 
sessment work has been performed each year, does the Forest Service assert 
that such claims are subject to invalidation procedures under the provisions of 
Public Law 167 and, if so, on what basis? 

I would also appreciate receiving copies of all outstanding instructions, orders, 
or rules issued or used by the Forest Service or the Department of Agriculture 
which serve as a guide in conducting mineral examinations and in making de 
terminations as to the validity of mining claims. 

I anticipate that this committee will commence a series of hearings on the 
operation of Public Law 167 later this month. Therefore, I would appreciate 
being notified as to when the information requested herein may be expected. 
Please forward such information as will be prepared locally as soon as it is 
ready, without waiting for the data that may be compiled in the field. 

Sincerely yours, 


CLAIR ENGLE, Chairman. 


CERTAIN SUMMARIES OF CouURT DECISIONS TAKEN FROM MOoRRISON’S “MINING 
RIGgHts” 
Discovery the inception of title 


(P. 29) : The discovery of a lode of itself gives title to the vein for such length 
of time as is allowed by law for the completion of the location and record 
(Murley v. Ennis, 12 M. R. 360; Erhardt v. Boaro, 4 M. R. 482; 113 U. S. 527 


- 020) 5 
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and when the location and record are made, if made in due time, the inception 
of title relates back to the date of discovery (Burke v. McDonald, 29 Pae. 98). 


The discovery need not show pay ore 

(P. 33): It is sufficient that it disclose such a crevice as a miner would be 
willing to further open and follow. (McShane v. Kenkle, 44 Pac. 979; Shreve v. 
Copper Bell Co., 28 Pac. 315; Muldrick v. Brown, 61 Pac. 428). 

Proof of mineral contents 

(P. 33): The discovery must be of a mineral bearing vein or deposit. The 
proof of mineral value does not require an assay, although an assay if taken is 
of material value as evidence (Healey v. Rupp, 63 Pac. 319). 

What is quartz or mineral bearing rock is determinable by the eye in most 
cases and such ores as galena, zink-blende, copper pyrites and many others nec- 
essarily indicate mineral contents. There are, however, varieties of ochre and 
other discolored earth and rock which may or may not carry any kind of valuable 
mineral, in which instances an assay or other test in common reason should be 
required. 

Discovery must show well defined crevice 

(P. 42): Besides reaching a certain depth, a well defined crevice must be 
found in the shaft (Cheesman v. Shreeve, 40 Fed. 787; 17 M. R.—). “Crevice” 
means a “mineral bearing vein” (Beals v. Cone, 62 Pac. 958). 

If a crevice does not show in 10 feet, the shaft must go deeper; if it appears 
sooner, the 10 feet must still be completed. The crevice shows the lode dis- 
covered, the depth shows the lode appropriated ; even before the passage of any 
10-foot shaft law, such a crevice was required to be shown, as decided by Hon 
Judge Belford upon the location of the Bowman lode; but in the Eagle-Badger 
injunction case, decided at Denver, Hon. Judge Wells, while holding the neces- 
sity of a discovery shaft of the depth fixed by statute, also rnled that the term 
“erevice” must be taken in connection with the nature of the deposit, and that 
if, as was suggested, the Mount Lincoln discoveries were not true veins or 
fissures, the shaft might pass entirely through the deposit and still remain a 
valid monument of occupation. 

(Pp. 42 and 43) : It need not contain ore or mineral, but it must show mineral 
bearing rock—that is the gangue or crevice material of the vein (Copper 
Globe Co. v. Allman, 64 Pac. 1020) and it is error to omit this, as one of the 
essential elements of a diseovery shaft in an instruction purporting to define 
such elements (Bryan v. McCaig, 10 Colo. 309). It need not show pay ore 
(Muldrick v. Brown, 61 Pac. 428). 

Size and richness of deposit not material 

(P. 152): In North Noonday Co. vy. Orient Co, (9 M. R. 537), Sawyer, J., says: 
“A vein or lode authorized to be located is a seam or fissure in the earth’s crust 
filled with quartz, or with some other kind of rock in place, carrying gold, 
silver or other valuable mineral deposits named in the statute. It may be very 
thin and it may be many feet thick, or thin in places—almost, or quite pinched 
out, in miners’ phrase—and in other places widening out into extensive bodies of 
ore. So, also, in places, it may be quite, or nearly, barren, and at other places im- 
mensely rich. It is only necessary to discover a genuine mineral vein or lode, 
whether small or large, rich or poor, at the point of discovery within the lines 
of the claim located, to entitle the miner to make a valid location including the 
vein or lode.” Its validity as a thing that may be located does not depend on 
what it runs (Shreve v. Copper Bell Co. 28 Pac. 315; Stinchfield vy. Gillis, 30 
Pac. 839). Neither walls nor pay ore is essential, but it must show rock dis- 
tinguishable from the country (Burke v. McDonald, 33 Pac. 49). The fissure must 
be defined (Cons. Wyoming Co. v. Champion Co. 63 Fed. 540). On ‘the facts in 
this case it is too late to call one vein a spur and the other a main vein (Carson 
City Co. v. North Star Co. 73 Fed. 601). 

(P. 153) : Whatever a miner would follow with the expectation of finding ore, 
or similar phases, have been adopted as a practical test of what is to be con- 
sidered a lode under the act of Congress (Hureka Co. v. Richmond Co. 9 M. R. 
578; Harrington v. Chambers, 1 Pac. 362). Any body or belt of mineralized rock 
is a lode (Book vy. Justice Co., 58 Fed. 106: Shoshone Co. v. Rutter, 87 Fed. 891). 


All deposits “in place” are lodes. 


(P. 155): The uniform ruling has been that all forms of mineral or mineral 
gangue in place, whether fissure or contact veins, or impregnations, or other ir- 
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regular deposits, should be construed to come within the expression “veins or 


lodes” used in the act of Congress, and as such to be subject to location and patent 
under the act (Hayes y. Lavagnino, 53 Pac. 1029). 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 


Washington 25, D. C., January 29, 1957. 
Hon. CLAIR E\NGLE, 


Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D.C. 


DEAR Mr. ENGLE: This is in further reply to your letter of January 2, request- 
ing that information be furnished for the use of your committee concerning the 
administration of section 5 of Public Law 167, 84th Congress, approved July 23, 
1955. 

Neither this Department, nor the Bureau of Land Management, has received 
complaints charging that Public Law 167 is being administered in a manner con- 
trary to the spirit of the act of July 23, 1955, or that contemplated and intended 
by your committee. There have, however, been some critical comments in certain 
mining journals and newspapers as to the restrictive effect of the law itself, and 
a few individuals have indicated that they feel the law is not favorable to the 
development of the mineral industry. We feel this is a criticism made of the 
law and not one directed against its administration by this Department. When 
the regulations under Public Law 167 were published in the Federal Register, only 
minor amendments were suggested by the American Mining Congress. These 
suggestions were carefully considered and, in general, incorporated into the final 
regulations as issued September 28, 1956. No other comments or suggestions 
for change were received from mining organizations or interested parties. This 
would indicate that the mining industry is in agreement with the regulations as 
issued. We feel this Department, through its Bureau of Land Management, is 
administering the act as interpreted by the regulations and, it is believed, in ac- 
cordance with the wishes of the committee, as expressed in the published records 
of the hearings held prior to the enactment of the act. 

As of December 18, 1956, 42 requests for publication of notice under Public Law 
167 had been received by the Bureau of Land Management from the Forest 
Service, Department of Agriculture. These are the only requests for publica- 
tion received from other agencies to date. Four areas under the jurisdiction 
of the Bureau of Land Management are now being published. Three other 
Bureau of Land Management areas have had preliminary examinations made 
but publication has not been started. 

The Bureau of Land Management has been requested to prepare, in tabular 
form, the specific information called for in item A (Nos. 1 through 9) and 
item B (Nos. 1 through 7) of your letter. However, before complete tabulations 
can be furnished, it will be necessary for that Bureau to obtain certain informa- 
tion from its field offices. These tabulations will be forwarded to you as soon as 
possible. A tabulation of information available in Washington under item A 
is enclosed. 

In regard to the last paragraph of item B, request No. (1), in a typical 
hearings case, on receipt of a verified statement from a claimant, a detailed 
mineral examination is made of the claims involved. If the results of this exami- 
nation are such as to convince the Bureau that the asserted rights are valid, 
further action against the claim will be dropped and no hearing will be re- 
quired. However, if, as a result of a mineral examination, it is believed that the 
asserted rights are invalid, then the claimant will be notified that a hearing 
wll be necessary to determine these rights. Such hearings are conducted. in 
accordance with the Administrative Procedures Act, before a hearing examiner 
of the Bureau of Land Management, under the rules of practice of this De- 
partment, Circulars 1950 and 1962. If, as a result of the hearnig, it is finally 
decided that the rights asserted by the claimant are valid, the claimant will 
retain all rights to the claim that he had prior to the passage of Public Law 167. 
if, however, it is decided that the rights asserted are not valid, then the Govern- 
ment will gain the right to manage and dispose of the vegetative surface re- 
sources and to manage other surface resources on the claim. 

In accordance with request No. (2) of the same paragraph, copies of the 
rules of practice of this Department, as contained in Cireulars 1950 and 1952, 
are enclosed herewith. 
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The following information is furnished chronologically, as requested in items 
C through H of your January 2 letter. 

In contests brought as the result of the filing of a verified statement by a 
mining claimant, as in other mineral contest cases, the burden of proof is on 
the Government to prove its assertions, which, in this instance, would be the 
right to manage and dispose of thesurface resources of mining Claims located 
prior to the act. Of course, the claimant is required to present evidence to 
successfully refute that presented by the Government, if he appears at a hearing. 

The agency having jurisdiction over the land in question will usually have 
a mining engineer make a mineral examination of a particular claim only after 
the filing of a verified statement by the mineral claimant. However, such an 
examination can be made at any stage of the proceedings as deemed necessary 
by the administering agency. The Bureau of Land Management does not make 
preliminary examinations or examinations of specific claims on lands adminis- 
tered by other agencies unless called upon to do so. 

No immaterial or unfounded charges are made in challenging the effectiveness 
of a claimant’s asserted surface rights. In order to challenge the validity of 
a claimant’s mining claim or the effectiveness of claimant’s asserted rights, it 
is necessary to prove (1) that the land embraced within the claim is not mineral 
in character; (2) that minerals have not been found within the limits of the 
claim in sufficient quantities to constitute a valid discovery; (3) that the claim 
had been abandoned; or (4) that it was made in violation of some act of Con- 
gress. 

The Department not only recognizes the rights set forth in the applicable sec- 
tions and cases cited by you in your summary from Morrison’s Mining Rights, 
but also those contained in Lindley on Mines and departmental and court de- 
cisions, in deciding whether a particular mining claim is valid and whether the 
Government has the right to manage and dispose of surface resources. 

In determining the validity of a mining claim, the prudent man theory cited 
in Castle v. Womble (19 L. D. 455) is applied. The syllabus of that decision 
reads as follows: 

“A mineral discovery, sufficient to warrant the location of a mining claim, may 
be regarded as proven, where mineral is found, and the evidence shows that a 
person of ordinary prudence woud be justified in the further expenditure of his 
labor and means, with a reasonable prospect of success in developing a valuable 
mine.” 

The rule in the Womble case was also followed and expanded in the case of 
Jefferson-Montana Copper Mines Co, (41 L. D. 320). In the case of Chrisman v. 
Miller (197 U.S. 323) a similar rule was applied by the courts. If the mineral is 
ot low-grade material, such as sand, gravel, clay, stone, or some other similar 
nonmetallic, so that its value depends upon proximity to market, the existence 
of a market is necessary as a basis for ascribing value to it. In such cases, the 
test used is that applied in the case of Layman et al. v. Ellis (52 L. D. 714), which 
holds, syllabus, as follows: 

“Mineral lands include not merely lands containing metalliferous minerals, but 
all such as are chiefly valuable for their deposits of a mineral character which are 
useful in the arts or valuable for purposes of manufacture, and lands containing 
deposits of gravel which can be extracted, removed, and marketed at a profit are 
mineral lands subject to location and entry under the placer mining laws.” 

In the opinion of the Assistant Secretary of the Interior dated September 21, 
1933 (54 1. D. 294), relating to sand and gravel, it was held, syllabus, as follows: 

“In the solution of the question whether lands containing a given mineral sub- 
stance are subject to location and purchase under the mining laws, the test is the 
marketability of the product, which test has been consistently applied by the 
courts.” 

In the case of the United States v. Estate of Victor FE. Hanney (63 I. D. 369) it 
was held, syllabus, as follows: 

“Where a deposit of slate is shown to be not marketable, although it is of com- 
mercial quality, it is not a valuable mineral deposit and it is not subject to patent 
under the mining laws.” 

In that case, the evidence showed that, although there were several deposits of 
slate in the same State and in the adjoining State, none of it was being marketed 
for building stone and there was no market for the product. 

The rule as to minerals of high intrinsic value, inclusive of all the metals in 
common use, is different. As to those, their marketability is taken as established. 
Also, the question of the quantity of such minerals is rarely important. Since they 
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most often Occur in veins or lodes, it is sufficient if some mineral is found and the 
condition on the ground as supplemented by known geological data is sufficient 
to indicate a reasonable possibility that further work on the vein may disclose a 
valuable deposit. 

In determining whether a claim has been validated by a mineral discovery, the 
mineral exposed in the discovery shaft and in other workings on the claim are 
examined by the mining engineer. No fixed dollar-and-cents value or mineral con- 
tent is used in determining whether a particular deposit validates a claim. 
Bach claim is examined and judged upon its individual characteristics. The size 
and extent of the lode or vein would have a bearing on determining the validity 
thereof as well as geological information, mineralization, and history of the 
region. 

The Bureau of Land Management would be without authority to institute in- 
validation proceedings under Public Law 167 for failure of the claimant to per- 
form annual assessment work (see The’ Oil Shale Co., 55 I. D. 287, and court 
decisions therein cited). However, the fact that annual assessment work was per- 
formed does not prevent this Department from initiating proceedings to determine 
surface rights against mining claimants who located claims prior to Public Law 
167 where the available data indicate that a claim is invalid for lack of dis- 
covery. 

A copy of Circular 1961, contining the regulations issued under Public Law 167, 
is also enclosed. We sincerely hope the above information and attachments will 
be useful to your committee in answering the disturbing reports that have reached 
you. If any further information is desired, please let us know. 

Sincerely yours, 
HATFIELD CHILSON, 
Assistant Secretary of the Interior. 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., January 28, 1957. 
Hon. CLAIR ENGLE, 


Chairman, Committee on Interior and Insular Affairs, 
House of Representatives. 


DEAR CONGRESSMAN ENGLE: Please refer to our letter of January 25 in re- 
sponse to yours of January 2 relative to the procedure followed by this Depart- 
ment under section 5 of the multiple-use mining law, the act of July 23, 1955 
(Public Law 167, 84th Cong., Ist sess.). The Forest Service has obtained the 
necessary additional information from their field offices to enable us to complete 
our reply to your letter. Further answers which we were not able to give you 
before follow : 

A. Details involving verified statements filed as to areas for which the 150-day 
publication period expired on or before January 1, 1957: 


Tt? (ae) Namba ob alee cata 62 22 ek oh PO es 446 
(0)! Gapimanes Chereneue SL 2 ee a SL 108 

2. (a) Claims on which mineral examinations have been made__________ 90 
(db) Claimants thereto.........«i2t et eh Sa 42 

8. (a) Claims examined and considered valid_______________--_________ 31 
(3) “SlabReOtt' et aoe ree ee ee sei 26 
4. (a) Number unqualified stipulations expected to be entered into______ 26 
(TV WHROP “OE RNIN a ee es 81 

(3) ‘Citishamts therete oul UT) i ee ee on 26 
(b)Number of qualified stipulations expected to be entered into______ None 


5. (a) Claims regarding which some doubt is held by Forest Service as to 
validity and effectiveness of asserted surface rights and for which 
Forest Service intends to present its findings at a hearing 5% 

(b) Claimants thereto 21 


1Two additional claims for which surface rights were asserted and accounted for in 


1 (a) and 2 (a) not included in figure 5 (@) inasmuch as the varified statements were 
withdrawn. 


C. The Forest Service does not intend to look for or use technicalities or de- 
fects to question or challenge the validity and effectiveness of asserted surface 
rights when valuable minerals sufficient to comprise a valid discovery are found 
on a mining claim on lands subject to the operation of the general mining laws. 


0304 1—57——_2 
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E. Quality and quantity are the two main elements considered in evaluating 
mineral occurrence and formulating a technical opinion as to whether there is a 
valid discovery under section 2319 of the Revised Statutes. However, there is no 
cutoff point in value or grade as such or in specific measurements. The unit 
value of a mineral occurrence is, of course, used by the professional mineral 
examiners of the Forest Service in formulating an opinion with respect to the 
validity of a claim. Also the size, extent, attitude, thickness, and geographic 
and geologic setting of veins, lodes, or other types of mineral deposits in varying 
combinations bear upon the question of whether a particular mineral occurrence 
is to be considered a valuable mineral deposit as contemplated in the mining 
laws. 

Attached are three tabulations showing the status of our determination of sur- 
face-rights work under section 5, as of January 1, 1957. These more up-to-date 
tables should replace those which were attached to our earlier letter. 

Please let us know if you have further questions. 

Sincerely yours, 
E. L. Pererson, Assistant Secretary. 





DEPARTMENT OF AGRICULTURE, 
Washington, D. C., January 25, 1957. 
Hon. CLAIR ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives. 

DEAR CONGRESSMAN ENGLE: This is in response to your letter of January 2 
relating to the procedure followed by this Department under section 5 of the 
multiple-use mining law, the act of July 23, 1955 (Public Law 167, 84th Cong., 
ist sess.). 

We are both surprised and concerned to learn that you have received reports 
to the effect that section 5 of Public Law 167 is being administered in a man- 
ner contrary to the intent of your committee. 

It has been our objective in carrying out our functions with respect to the de- 
termination of surface rights on mining claims under section 5 of Public Law 
167 to comply fully with both the spirit and the letter of the law, and we sincerely 
believe that our actions are consistent with the intent of Congress. 

We have delegated to the Forest Service the responsibility of performing the 
functions of this Department in connection with the determination of surface- 
rights work on the national forests. The Forest Service has frequently con- 
sulted with representatives of the American Mining Congress and has sent that 
organization copies of all Forest Service policy and instructions relating to sec- 
tion 5. No word has been received from the mining congress that those in- 
structions were contrary to their understanding of the intent of section 5. 
Neither this office nor the Forest Service has received protests from mining as- 
sociations or other groups with respect to the procedures, plans, or actions of 
the Forest Service with respect to determination of surface rights. It was there- 
fore a complete surprise to receive your letter. 

We believe that our procedures and actions are in accordance with the intent 
of section 5 of the act and we plan to request publication pursuant to section 5 
as to all areas of national-forest lands in the Western States where there are 
sufficient existing claims to justify the procedure under that section for the de- 
termination of surface rights. It is our plan to complete this work by 1965. 

Attached for your information are three tabulations which were prepared to 
show the progress which had been made through November 1956. We expect.to 
bring these tabulations up to date as of December 31, 1956, by February 1 and will 
then send you an up-to-date copy. 

It is not possible to answer your questions A to F completely at this time be- 
cause some of the data must be supplied by Forest Service field offices and some 
will not be available until all of our examinations have been completed on some 
areas. We will send you additional information as it becomes available. 
Partial answers to your questions are as follows: 

A. Action on verified statements filed in response to the initiation of proceed- 
ings under section 5 has not been completed by the Forest Service and no reports 
on action taken by the Forest Service with respect to such statements filed by 
claimants are available; hence it is not possible to answer this question fully. 
The tabulations attached hereto give an indication of the situation to date. 








MINING LAW ADMINISTRATION 15 


B. The Forest Service does not make mineral eXaminations of mining claims 
before requesting publication of notice under section 5. The first step is to ex- 
amine an area to determine those persons in actual possession or working the 
land and to gather other data required by section 5. It is not necessary to make 
mineral examinations of individual claims unless the claimant files a verified 
statement. Such examinations will always be made after the filing of a verified 
statement. 

©, LD, E. The determination which will be made by the Department of the Inte- 
rior under section 5 upon a hearing on a verified statement will be as to the 
validity and effectiveness of the asserted rights and will not be as to the validity 
of the mining claim itself. Regardless of the outcome of this hearing the claim- 
ant can continue to occupy the claim for mining purposes. However, the examina- 
tion of a mining claim for which a verified statement has been filed will follow 
the usual procedure which is used in examining a claim to guide the action of 
this ]lbepartment with respect to it because the validity of the asserted rights is 
primarily dependent upon the validity of the claim. Forest Service mineral 
examiners will determine whether, in their opinion, the claimant has a valid 
claim under the mining laws. There are, as you know, many technical factors 
involved in such a determination, and our mineral examiners are technically 
trained mining engineers, evaluation engineers, or geologists. In this work they 
consult closely with members of the General Counsel’s Office who actually rep- 
resent this Department before the Bureau of Land Management hearing officer, 
The applicable rules of law found in Morrison’s Mining Rights, various legal 
textbooks, and the decisions of the Department of the Interior and the courts, 
are studied and considered by our mineral examiners and attorneys and guide 
their actions in preparing and presenting our cases. You know, of course, that 
the Forest Service makes no official decision as to the validity and effectiveness 
of rights asserted in a verified statement under section 5 or as to the validity 
of a mining claim in a mineral protest under the mining law. The Forest Serv- 
ice submits evidence as to its findings at the hearings conducted on behalf of 
the Bureau of Land Management. That agency makes the determinations on 
the basis of all the evidence presented and the applicable rules of law. We are 
informed that you have sent a similar letter to the Secretary of the Interior and 
perhaps he will discuss this phase more fully. 

F. As indicated above, the area upon which determination of surface rights is 
initiated under the provisions of section 5 is selected before any attempt is made 
to make mineral examinations of the mining claims within the area. All claims 
within the area would be subject to the proceeding and no distinction is made 
merely because annual assessment work may have been performed on a partic- 
ular claim. As above pointed out, this proceeding and the determinations made 
upon hearings on the verified statements do not invalidate the mining claims. 

We are enclosing herewith all of the Forest Service policy and instructions 
relating to the determination of surface rights procedure. We will welcome an 
opportunity to explain these to you in more detail if you have any questions. 
We would also like to discuss with you some of the questions which you raise 
im your letter. 

Sincerely yours, 
E. L. PETERSON, 
{ssistant Secretary. 


DETERMINATION OF SURFACE RIGHTs, NATIONAL Forest LANDS Act or Jury 23, 
1955 


The process by which a determination of surface rights on mining claims is 
made on national forest lands under section 5 of the act of July 23, 1955 (69 Stat. 
367) consists of five principal steps: 

1. Field examination of the area and examination of certain county records 
hy the Forest Service, and preparation of affidavits based thereon for submis- 
sion with request for publication of notice. 

2. Publication of public notice by the Bureau of Land Management for 9 con- 
secutive weeks in a newspaper of general circulation in the county in which the 
area is located. 

3. One hundred and fifty day period, after date of first publication, during 
which claimants may file verified statements asserting surface rights with the 
Bureau of Land Management. 
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4, Examination of claims for which verified statements were filed, by Forest 
Service mineral examiners, for use in determining the validity of asserted sur- 
face rights. 

5. Hearings conducted by the Bureau of Land Management on claims for 
which verified statements were filed, and decision by Bureau of Land Manage- 
ment as to validity of asserted rights. 


TasLeE I.—Total number of areas completed or being processed under sec. 5 o} 
the act of July 23,1955 (as of Jan. 1, 1957) 





| 
| 


Number of 


I 
| 


| Number of 


Estimated 
number of 


State areas acres claims filed 

| prior to 

| | July 23, 1955 
Arizona 12 | 1, 920, 141 8, 900 
California 5O | 3, 303, 170 | 20, 120 
Colorado . 10 | 912, 061 71, 100 
Idaho 51 | 10, 387, 892 37, 463 
Montana. . bs 11 | 719, 789 2, 870 
Nevada._. | 4 | 
New Mexico-_- | 14 | 2, 458, 417 11, 595 
Oregon ; ; oo 21 | 1, 103, 155 7, 696 
South Dakota segs i 21h. 4 474, 842 | 46, 000 
Utah . _ , | 17 | 2, 903, 346 13, 828 
Washington : ; = eines 21 | 1, 480, 511 | 6, 965 
Wyoming : 3 | 546, 210 oO 
Alaska_. 5 834, 940 600 

Total. ; $4 219 | 27,044, 474 | 227, 227 


TABLE II.—Field examination completed by Forest Service crews and in process 
of publication of notices by the Department of the Interior (as of Jan. 1, 


1957 
| 
| Number of 
Estimated claimants 
| number of that were 
claims filed found by 
State Number of | Number of prior to Forest Service 
areas | acres | July 23, 1955 | crews to be in 
actual pos- 
session or 
| working 
claims 
Arizona- 
California . 10 349, 300 2, 590 1, 214 
Colorado. 1 67, 200 10, 000 102 
Idaho. 5 652, 789 5, 335 164 
Montana... 3 209, 070 970 | 123 
Nevada. -- 
New Mexico. . : 1 234, 600 3, 000 8 
Oregon... 7 9 | 368, 380 2, 596 245 
South Dakota-- 
Utah_. aa ] 146, 000 5, 000 4] 
Washington.. 3 318, 830 900 45 
Wyoming ‘ | 
Alaska_ 3 382, 940 60 18 
Total__-_- 36 | 2, 729, 109 | 30, 451 1, 964 


| 
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TaBLe III,—Areas for which publication of notice period 


LAW 


ADMINISTRATION 


completed (as of Jan. 1, 1957) 





Number of 
claimants 


17 


of 150 days has been 





| that were Number of 
| | Estimated found by claims for 
Number of | Numberof | number of Forest which 
State | areas | acres | claims filed | Service | verified 
| orior to crews to be | statements 
July 23, 1955 inactual | were filed 
possession | 
| | or working 
claims 
| | | 
Arizona..... all ead au. a ‘ ae ee anaes oe . 
California 2 a chao aie a nes pawn aA llaiak 
Colorado... : 1 | 30, 320 | 2, 000 | 41 | 29 
Idaho-._. 2 | 226, 000 | 1, 388 | 88 94 
Montana ‘ ‘ — > 1 | 7, 040 | B56 ii sadte 
Nevada.. bi. Stasi al ehcvtaigahaed |-enee , Sd dUaded dbus bedenp nar oeabutt peace 
New Mexico-.-- ‘ 1 | 109, 756 | 1, 000 | 30 3 
Oregon a debate h cna’ soit tc as clip ipa pea be ean on ve hve anise eerie 
South Dakota aia te ib Likes GE Unda tp oeiahinn papel oh bids pheae 
Utah 1} 128, 320 | 1, 000 19 | 193 
Washington 1 | 22, 700 | 700 | 31 | 127 
Wyoming... } saat 7 
Alaska.....-. wa 4 . % ‘ 
Total. 7 6, 203 209 446 
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Forest Service cases (line extension) 


Area 


Blue Joint SR No. 2 
Cedars-Clearwater SR No. 1 
North Elk Ridge 


North Fork Snoqualmie River__.- 


Hughes Creek 

North Clear Creek 

Coyote-Gallina 

Greenhorn 

Allison Creek 1 SR-8 

Slate Creek SR-6 

Skykomish. 

Salt Chuck-Twelvemile 
SR-1A. 

Blue Mountain-Elk Ridge 

Kernville-Sherman Peak 5 SR-2 

O’ Brien-Swan § R-10___- 

Trout-Cedar Creek SR-11. 

Krassel 

Twelvemile Arm Portion 10 SR 
1B of Kasaan Bay. 

Quartville 6 R-5___.- , 

West Fork, Bitterroot 1 SR-12 

Red River 1 8SR-14 

Vallecitor 3 SR-30 . 

Experimental Forest 5 SR-4 

South Tuolumne-Merced River 5 
SR-6. 

Jardine 1 SR-9 

Copper Creek 4SR 

Mineral 6 SR 13-4 

Revillagigedo Island No. 1, 10 
SR-2 


Arm 10 


Wildhorse 

Boulder 2 SR-2 

Sugar Loaf 5 SR-8a_ 

Fuller 6 SR-11-3 

Little North Fork 
SR-19-1. 

High Lakes 

Pine 6 SR-17-2 

Woodley 6 SR-17-3 

Unity 6 SR-17-4 

Chemult 6 SR-6 ‘ 

Southern Greenhorn 5 SR-16 

Dooley Mount-Buffalo 6 SR-17-1 

Sugar Loaf 5 SR-8b-_ 

Western Greenhorn 5-S R-Ic 


Santiam 6 


! Commerce. 


Idaho 


State 


Montana 
Idaho 


| Utah 


Washington 
Idaho 
Colorado 
New Mexico 
California 


do 
Washington 
Alaska 


Utah 
California 
Washington 
Montana 
Idaho 
Alaska 


Oregon 

Montana 

Idaho 

New Mexico 

California 
do 


| Montana 


Idaho 
Washington 
Alaska 


Oregon 

Colorado 

California 

Oregon 
do 


California 
Oregon 
do 
do 
do 
California 
Oregon 
California 
do 


| Number and final date for filing 


Date of Ist 
publication or | 


Aug. 22,1956 


May 
Dec. 


10, 1956 
12, 1956 


Oct. 11, 1956 


Nov. 21, 1956 


verified 
pated data 


anticipated 
Number 
“Mar. 22,1956"! 8 (31 claims) _ 
| 
Apr. 25,1956 | 14:(107 claims) _- 
Apr. 26,1956 | 8 (35 claims) 
May 25,1956 | 5 (32 claims) 
July 25,1956 | 1 (3 claims) 
Aug. 15,1956 | 10 (25 claims) 
Aug. 30,1956 | 1 (1 claim) 
do None acceptable 
Sept. 5, 1956 | 22 (122 claims) 


0 (0) 


154 (174 claims) 


0 (0) 
i (3 claims) 
5 (9 claims) 


Nov. (29, 1956) | 0 (0) 
Oct. 24,1956 | 0 (0) 

| Oct. 31,1956 | 3 (29 claims) 
Nov. 29, 1956 | 1 (1 claim) 
July 25,1956 | 0 (0) 
Dec. 13,1956 | 0 (0) 
Dee. 6,1956 | 0 () 


1 (9 claims 


(*) 
Dec. 19,1956 | 0 (0) 
Jan. 10,1957 | 0 () 
Jan. 17,1957 | 0 (0) 
2 0 (0) 
Jan. 10,1956 | 0 (0) 


Bureau of Land Management 


[Requests covering these areas filed Sept. 24, 1956] 


statements or 


2 Not set. 

Area County State 
Yearian-MeDevitt Lemhi Idaho 
Packer John Boise _ _ - do 
Martin Butte. , .do 
Harley ___- Blaine do 
Goose Creek Cassia. _ . do 
Boulder Creek Valley -- do 
Long and Butte Valleys White Pine_| Nevada 


Area 


59,160 acres. . 


16,940 acres 
82 sections 
248 sections 


59 sections_. 


13 sections 


Num- Date of first 
ber publication 
claims or antici- 
pated 


615 | Dee. 20, 1956 

100 | Dee. 2, 1956 

10 

28 | Not set 

25 | Jan. 17, 1957. 

24 | Jan. 18, 1957 
Indefinitely 


postponed. 


antici- 


Aug. : 19, 1956 


Sept. 23, 1956 

Sept. 24, 1956 

Oct. 22, 1956 

Dec. 22, 1956 

Jan. 12, 1957 

Jan. 27,1957 
Do 


Feb. 2, 1957 
Jan. 19,1957 


Oct. 7,1956 
May 11, 1957 


Mar. 10, 1957 
Apr. 28, 1957 
Mar. 23, 1957 


: Mar. 30, 1957 


Apr. 28, 1957 
Dee. 22, 1956 

12, 1957 
5, 1957 


Apr. 20, 1957 


May 18, 1957 
June 9, 1957 


June 16,1957 


June 9, 1957 


Final date 
for filing 
verified 

statements 
or antici- 

pated date 


19, 1957 
1, 1957 


May 
May 


June 16, 1957 
June 17, 1957 
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Mr. Rocrrs. We have with us today as witnesses concerning this 
problem some representatives from the Department of the Interior and 
the Department of Agriculture. 

We have listed here from the Department of the Interior Mr. Charles 
P. Mead, Assistant Director, Division of Technical Programs, Bureau 
of Land Management; Mr. Lewis E. Hoffman, Minerals Staff Ofti- 
cers, Bureau of Land Management; Mr. William L. Shafer, Assistant 
Minerals Officer, Bureau of Land Management; Mr. Elmer Graham, 
Hearings Division, Bureau of Land Management; and Clarence R. 
Bradshaw, Acting Associate Solicitor, Minerals Branch, Bureau of 
Land Management; and Harold R. Hochmuth, Lands Staff Officer, 
Bureau of Land Management. 

Mr. Meap. Mr. Hochmuth is not here today, sir. We have Mr. 
Graham, who is going to help us. 

Mr. Rocers. Thank you, sir. 

From the Department of Agriculture, I understand we have Mr. 
Edward Cliff, Assistant Chief, Division of National Forest Resources, 
National Forest Service, who is scheduled to testify tomorrow. Is 
that right ? 

Mr. Epwarp C. Crarts (Assistant Chief, Forest Service). No, Mr. 
Rogers. We switched our plans because of conflict with the Appro- 
priations Committee. I am Edward C. Crafts, Assistant Chief of the 
Forest Service, and I am going to testify. 

Mr. Rocers. Fine. We want to hear from the Department of 
Interior people first. 

Mr. Mead, you may come to the witness table and bring such 
assistants as you may wish. 

Mr. Meap. Mr. Chairman, I would like to do that, and I would like 
to introduce them to the committee. 

Mr. Rogers. You do have a prepared statement ? 

Mr. Meap. I do, sir. 

Mr. Rocers. If you will first identify yourself and then let your 
associates identify themselves for the record, you may proceed. 


STATEMENT OF CHARLES P. MEAD, ASSISTANT DIRECTOR, DIVI- 
SION OF TECHNICAL PROGRAMS, BUREAU OF LAND MANAGE- 
MENT; ACCOMPANIED BY LEWIS E. HOFFMAN, MINERALS STAFF 
OFFICER, BUREAU OF LAND MANAGEMENT; WILLIAM L. SHAFER, 
ASSISTANT MINERALS OFFICER, BUREAU OF LAND MANAGE- 
MENT; ELMER GRAHAM, HEARINGS DIVISION, BUREAU OF LAND 
MANAGEMENT; AND CLARENCE R. BRADSHAW, ACTING ASSO- 
CIATE SOLICITOR, BUREAU OF LAND MANAGEMENT 


Mr. Meap. I am Charles P. Mead, Assistant Director of Technical 
Programs of the Bureau of Land Management in the Department of 
the Interior. 

Mr. Horrman. I am Lewis E. Hoffman, Minerals Staff Officer, 
Bureau of Land Management. 

Mr. Suarer. I am William L. Shafer, Assistant Minerals Officer. 

Mr. Granam. Iam Elmer Graham. I am in charge of the hearings 
activity in the Washington office. 

Mr. BrapsHaw. I am Clarence R. Bradshaw, Acting Associate 
Solicitor, Division of Lands. 
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Mr. Rogers. We are glad to have you gentlemen here, and you may 
proceed, Mr. Mead. 

Mr. Meap. Thank you, sir. 

My name is Charles P. Mead. I am assistant director, technical 
programs, Bureau of Land Management, Department of the Interior. 

Mr. Edward Woozley, director of the Bureau, is unable to be here 
today due to a previous commitment to attend the annual meeting of 
the American Society of Range Management at Great Falls, Mont. 
In his absence, I would like to present to this committee a statement 
of the Bureau of Land Management’s policies, activities, and accom- 
plishments in regard to Public Law 167 and its administration. 

The Bureau of Land Management is responsible for the exclusive 
administration of approximately 477 million acres of mostly unre- 
served public land—about 178 million in the States and 299 million 
in Alaska. In addition, we have a participating responsibility in the 
disposal of mineral resources in another 242 million acres of federally 
owned land reserved for national forests, irrigation projects, power 
sites, military and atomic energy use and other public purposes. There 
are 58 million acres of privately owned lands, in which all or part of 
the minerals are reserved, for which this Bureau is responsible, and 
another 58 million acres of acquired lands on which leasing authority 
is granted to the Bureau. 

Briefly, to summarize the above figures, this Bureau then has either 
exclusive or participating responsibility for administering the mineral 
resources in some 800 plus million acres of land. This is in excess of 
one-third of the total land area of the United States and Alaska. Of 
these 800 million acres, it is estimated that about 570 million acres 
are open to prospecting and location of mining claims under the 
United States mining laws of 1872. The Bureau of Land Management, 
through the Secretary of the Department of the Interior, has sole 
responsibility and authority for the determination of validity, grant- 
ing of patents, and the general administration of the mining laws. 
Our interest then in the proper administration of these mining laws 
and any amendments or changes thereto is a very real and important 
function of the Bureau and is something that we do not take lightly. 

Public Law 167, as all of you well know, was passed as a result of 
the cooperative efforts of Congress, the administering Federal 
agencies, the mining industry, the forestry and lumbering interests 
and the conservation groups. 

Very briefly, let me review the more significant provisions of Public 
Law 167 and what it does. 

1. Public Law 167 amends the Materials Act of 1947 to prohibit 
future locations and removal, under the mining laws, of common 
varieties of sand, stone, gravel, pumice—under 2 inches in size— 
pumicite, and cinders, by requiring disposition of these materials 
under the Materials Act. “Common varieties” as defined by deci- 
sions of the Department of the Interior and of the courts include 
deposits which, although they may have value for use in trade, manu- 
facture, the sciences, or in the mechanical or ornamental arts do not 
possess a distinct, special economic value for such use over and above 
the normal uses of the general run of such deposits. 

2. The new law amends the Materials Act of 1947 to give the Secre- 
tary of Agriculture authority to dispose of mineral materials such as 
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sand, stone, gravel, pumice, pumicite, cinders, and clay as well as 
vegetative materials such as yuce a, manzanita, mesquite, cactus, and 
timber located on lands under his jurisdiction. 

3. It amends the general mining laws to prohibit use of any mining 
claim located after July 23, 1955, for any purpose other than pros- 
pecting, mining, processing, and related activities. 

4, Public Law 167 amends the general mining law to limit the rights 
of a holder of an unpatented claim, located after passage of this act, 
in his use of the surface and surface resources. To do this, the act 
gives the administering agency of the Federal Government authority to 
manage the surface resources of the claim and to use so much of the 
surface as is necessary for management purposes or for access to ad- 
jacent lands. However, the law clearly states that the United States 
or its permittees or licensees, will not be permitted to endanger or inter- 
fere with the operations of legitimate miners. The mining Jaws will 
continue to protect and reward individuals who seek out and develop 
the hidden mineral resources of the Nation. 

5. Public Law 167 establishes a procedure whereby surface rights to 
claims, located prior to the passage of this act, may be expeditiously 
resolved. 

To summarize, Public Law 167 provides the managing Federal 
agency with the right to manage surface resources not needed in actual 
mining operations. Now, mining claims located after July 23, 1955, 
cannot be used for any purpose other than prospecting, mining, or 
processing operations. The Government retains the right, prior to 
issuance of a patent, to manage and dispose of vegetative surface 
resources and to manage other surface resources. This includes the 
sale of timber, grazing of livestock, and use of the surface of the claim 
for access to adjacent lands and other purposes. 

Of major importance in the program for multiple use of the public 
land resources is section 5 of the new law. As indicated, this establishes 
for the first time procedures for ending title uncertainties and for de- 
termining surface rights on mining claims located prior to the act. 
Development of substantial vegetative and other surface resources in 
the West has been hindered and discouraged because of the difficulty 
encountered in determining the existence, much less the validity of old 
mining claims. Under the new law, the Secretary of the Interior is 
authorized to institute in rem proceedings to establish the existence of 
old claims and then proceed to clarify and establish surface rights in a 
described area. 

To carry out the provisions of section 5 of Public Law 167, the first 

requirement of the Bureau of Land Management was the designation 
and selection of areas where serious conflicts existed between mining 
claimants and other surface users of the public domain or where the 
management of the vegetative and other surface resources was hindered 
by the possible existence of mining claims. 

The areas selected to date, and those that will be selected in the 
future, are specific areas where it is deemed that interference of un- 
patented mining claims will adversely affect the efficient and proper 
management of the lands. This interference could be conflicts be- 
tween unpatented mining claims and Government planned use of these 
lands, such as timber sales, grazing rights, access, or recreational uses. 
There are many areas of the public domain under the Burean’s juris- 
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diction where the surface values. or the vegetative resources, are not 
sufficient to justify such a determination. On other areas, there may 
be but little or no interference or conflict between unpatented mining 
claims and other uses. On such areas, it is not contemplated that the 
use of the provisions of section 5 of Public Law 167 will be used. This 
law will be most useful in those areas of relatively high vegetative 

surface values, such as timber management or grazing areas, where 

the continued management of the lands has been or will be hindered 
by the inability of the Government to manage surface resources. 

In order to avoid any possible misunderstandings as to Bureau 
motives in these actions, I want to say that the objective is not to 
hinder or interfere with mining and mineral development but to pro- 
mote fuller utilization of all of the resources of our public lands. The 
miner is adequately protected and will not be disturbed in his legit- 
imate search for, or development of, mineral resources on the public 
lands. The Bureau recognizes and will continue to recognize that 
the primary use of land and resources within a valid mining claim 
should be for legitimate mining purposes. Any rights permitted by 
section 4 of Public Law 167 as to management or disposal of these 
surface resources are permitted only so long and to the extent that 
these activities do not endanger or materially interfere with mining 
operations or related activities on the mining claim. Certainly our 
objectives under section 5 of the act are no less than this. Itis not our 
objective to harass a mining claimant nor to interfere with mineral 
development, but to expeditiously determine the Government’s right 
to dispose of vegetative materials and to manage other surface re- 
sources on unpatented mining claims, in order that our concept of 
multiple use of all resources on the public lands may be carried out. 

I should like to briefly outline for the committee’s information, the 

sureau’s field procedures for a determination of surface rights under 
Public Law 167. 

After the Bureau selects an area for determination of surface rights, 
the land is carefully and thoroughly examined to determine the iden- 
tity of persons in actual possession. Very briefly, this examination is 
made, not to determine the mineral character of the lands, but to dis- 

close the person or persons who are in possession or working mining 
claims within the area. As stated in the law, this examination is 
made by a person over 21 years of age. The required affidavit is pre- 
pared from detailed field notes of the examiner which show any evi- 
dence of occupancy or actual possession. Our field personnel have 
been instructed to observe and note evidences of possession such as (1) 
location notices posted on the lands; (2) a house, cabin, shack, camp, 
or other evidence of living or other actual possession on the area; (3) 
any work of a mining nature, such as pits, shafts, cuts, surface trench- 
ing, assessment work, or other excavations; (4) any road construction, 
clearing of timber, machinery or equipment in place, or other evidence 
of ee activity. 

A diligent effort is made by the examiner to determine the names 
and addresses of the persons disclosed by this examination of the land. 
Inquiry is made in the vicinity of the land of neighbors, local mer- 
chants, town or county officials, postmasters, and other persons or 
records that are available. In addition to this effort, the widest pos- 
sible publicity is given to each area to be examined. This is done by 
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press releases and by meetings with local or State mining organiza- 
tions to keep them fully informed of our actions. We also examine the 
“tract indexes” in the county offices as required by law. In regard to 
“tract indexes” as they are defined in the law, it should be noted that 
in practice such indexes do not exist in most counties. Generally, 
county indexes are maintained chronologically and alphabetically and 
not geographically as to a particular legal subdivision as defined in 
Public Law 167 for “tract indexes.” In many instances, therefore, 
the search of the county indexes is confined to a determination that 
such “tract indexes” do not exist in a particular county as defined by 
the law. 

Upon completion of this work, a notice must be published in a local 
newspaper for 9 weeks, describing the area examined and offering a 
150-day period for any claim holder to file what is designated as a 
“verified statement” asserting his rights to surface values. Asan addi- 
tional safeguard, each person found to be in possession, or whose name 
was disclosed by a search of the “tract indexes,” must be mailed a copy 
of the publication notice. as well as those who have filed a request. for 
notice as provided under section 5 (d) of the act. 

The “verified statement” referred to is merely a statement by the 
claimant that he is asserting surface rights on claims located prior to 
the act. In other words, he wishes to retain all surface rights and 
privileges and is so stating. Information required in this statement 
is simple, straight-forward and does not jeopardize the claimant’s 
rights to his claim nor does the statement require any reference to min- 
eral discovery or validity of the claim. The information required is, 
(1) date of location; (2) book and page recorded; (3) geographical 
location by section or tie to mineral monument; (4) whether claimant 
is locator or purchaser; (5) names and addresses of other parties who 
may have an interest in the claim. Suggested forms have been pre- 
pared for the convenience and guidance of claimants and are contained 
im circular 1961 which are the departmental regulations on Public 
Law 167. This circular is available to all interested parties from any 
Bureau of Land Management office and supplies are being placed in 
all county recorders’ offices for the use and convenience of the miners 
and prospectors. 

Upon receipt of a “verified statement” from a claimant, it is our 
present procedure to then make a detailed mineral examination of the 
claims involved. I would like to state here that originally our plan 
was to eliminate from our published notice all those claims that ap- 
peared to be valid and those on which there was little or no surface 
conflict. By experience, we found that this greatly increased our field 
examination and publication costs and delayed the progress to the 
extent that we thought it wasimpractical. Ifthe results of this miner- 


al examination are such as to convince the Bureau that the asserted 
rights are valid, no further action will be taken under this act. If 
the mineral examination indicates that the asserted rights may be in- 
valid, the claimant will be notified that a hearing will be necessary to 
determine these rights. Such hearings are conducted in accordance 
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with the Administrative Procedure Act, before a hearings examiner of 
the Bureau of Land Management, under the Rules of Practice of the 
Department, Circulars 1950 and 1962. 

If, as a result of a hearing, it is decided that the rights asserted by 
the claimant are valid, the claimant will retain all rights to the claim 
that he had prior to the passage of Public Law 167. If, however, it is 
decided that the rights asserted are not valid, then the Government 
will gain the right to manage and dispose of the vegetative surface 
resources and to manage other surface resources. This puts a claim 
located prior to the enactment of Public Law 167 in exactly the same 
category as one located after Public Law 167. 

I should like to emphasize at this point that an action under Public 
Law 167 does not invalidate or cancel a claimant’s right to his claim. 
It merely determines the extent of his right to vegetative and other 
surface resources. The claimant still retains all rights to the mineral 
resources, and may proceed as before to develop them. He also retains 
the right to use so much of the surface of the claims as is necessary in 
mining operations. He has the right to use timber for mining purposes 
under recognized forestry practices, and he can also cut and remove 
timber when necessary to provide clearance. Further, if the Govern- 
ment «lisposes of the timber on a claim and the claimant needs addi- 
tional timber for his mining operations, he is entitled to necessary tim- 
ber free of charge in amounts and quality substantially equivalent to 
that removed from his claim prior to his obtaining patent. 

Prior to the enactment of Public Law 167, certain resources were in 
a “locked up” state. For example, a mining claimant could use timber 
for legitimate mining purposes but he could not sell timber from his 
claim. The Government could neither manage nor dispose of timber 
on a valid mining claim. Certain resources were, therefore, unavail- 
able to both and millions of dollars were being lost annually. Public 
Law 167 has made these resources available to industry and permits 
fuller use of all the natural resources, both vegetative and mineral. 

For the information of this committee, table 1 is attached hereto 
showing the detail of the Bureau’s activities under Public Law 167. 
This ts ble shows the areas of both Forest Service and Bureau of Land 
Management lands on which publication has been made. Certain 
minor revisions have been made in this table that differ slightly from 
that previously furnished the Honorable Clair Engle, chairman, Com- 
mittee on Interior and Insular Affairs, by the Secretary of the Depart- 
ment of the Interior on January 29. These differences are due to 
receipt of additional material from our field offices. 

I would like to thank the committee for this opportunity to appear 
and to give a review of the Bureau’s progress and field procedures 
under Public Law 167. We feel that our administration of this law 
is in compliance with the spirit and intent of its proponents as well as 
with the letter of the law itself. 

Mr. Chairman, we will be glad to answer any questions the commit- 
tee may have. 
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(The tables attached to Mr. Mead’s statement follow :) 


Area 





Blue Joint SR No. 2 
Cedars-Clearwater SR No 
North Elk Ridge 

North Fork Snoqualmie River 
Hughes Creek 

North Clear Creek 


Cayote-Gallina 

Greenhorn.._-- 

Allison Creek 1 SR-8 

Slate Creek SR-6 

Skykomish_ 

Salt Chuck-Twelvemile 
SR-1A. 

Blue Mountain-Elk Ridge 

Kernville-Sherman Peak 5 SR-2 

O’Brien-Swan SR-10 

Trout-Cedar Creek SR-11 

en Lees 

Twelvemile Arm Portion 10 SR 
1B of Kasaan Bay. 

Quartsville 6 SR-5___- 

West Fork, Bitterroot 1 SR-12 

Red River 1 SR-14- 

Vallecitor 3 SR-30 

Experimental forest 5 SR-4.- 

South Tuolumne-Merced River 
5 SR-6. 

Jardine 1 SR-9._.. 

Copper Creek 4 SR-6 

Mineral 6 SR-13-4 


Arm 10 


Revillagigedo Island No. 1 10-SR-2. 


Wildhorse. 
Boulder 2 SR-2__.. 
Sugar Loaf 5 SR-8a 
Fuller 6 SR-11-3_.._- 
Little North Fork Santiam 6 SR- 
19-1. 
High Lakes-_-____-. 
Pine 6 SR-17-2__ 
Woodley 6 SR-17-3_- 
Unity 6 SR-17+4 
Chemult 6 SR-6 


Southern Greenhorn 5 SR-16 

Dooley Mountain-Buffalo 6 SR- 
17-1. 

Sugar Loaf 5 SR-8b___.- 

Western Greenhorn 5 SR-lc 

tranite Mountain_- 


1 Not set. 


Bureau of Land Management 


Forest Service cases 


National forest 


Bitterroot 
Clearwater 
LaSal_ 
Snoqualmie. 
Salmon 
Arapaho and 

Roosevelt. 
Santa Fe 
Sequoia 
Nezperce 

do 

Snoqualmie 
South Tongass 


Monti-LaSal 
Sequois 
Colville 

Lolo 

Payette - 
South Tongass 


Williamette 
Bitterroot 
Nezperce _. 
Carson__ 
Plumas 
Stanislaus. _. 
Gallatin 
Salmon : 
Snoqualmie. _- 


South Tangass_. 


Siskiyou d 
Roosevelt 
Tahoe 
Siskiyou 
Willamette 


Lassen . 
Whitman 
_do 

.do ‘ 
Deschutes and 

Fremont. 
Sequoia 
Whitman. -. 
Tahoe 
Sequoia 
Tahoe 


Montana... 
Idaho. 


| Utah 


Washington 
Idaho 
Colorado. 


New Mexico 
California 
Idaho 

do. 
Washington 
Alaska- 


| Utah 
| California 
| Washington... 


Montana 


| Idaho. 
| Alaska. 


Oregon 
Montana 
Idaho 


| New Mexico 
| California. 


.do 


Montana 
Idaho 


| Washington... 


Alaska __ 
Oregon 
Colorado_. 


| California. 
| Oregon-. 


ee 


California. 
Oregon 
oS meee 
.do_, 
. Ae 


California 
Oregon _. 


California 


yp 
.do 


Number 


| Number 





Acres of 
claims 
7,040 | 115 | 
| 48,000 188 
| 128, 320 1,000 
22, 700 700 
178, 000 | 1, 200 
30, 320 2, 000 
109,756 | 1,000 
45, 100 632 | 
44, 640 | 25 
40, 960 40 | 
| 160, 410 400 | 
19, 400 30 
146, 000 5, 000 
24, 320 300 
86,420 | 400 
31, 180 190 
} 283, 889 90 
133, 140 20 
28,.000 200 
58, 281 | 600 
58, 300. | 180 
234, 600 3, 000 
17, 280 | 260 
86, 000 250 
| 119, 609 180 
| 225, 000 5, 000 
72, OOO | 100 
230, 400 10 
53, 000 | 600 | 
67, 200 10, 000 | 
30, 000 | 100 | 
8, 800 100 | 
22, 600 | 200 
27, 500 35 
85, 230 250 
35, 250 250 | 
37, 500 300 
54, 000 | 396 
' 
25, 900 345 
44, 000 300 | 
25, 000 95 
11, 00 173 
56, 700 400 





Date of Ist 
publication or 
anticipated 


. 25, 1956 
26, 1956 
y 26, 1956 


July 25, 1956 


Aug. 15, 1956 
Aug. 30, 1956 
Do. 
Sept. 5, 1956 


Aug. 22, 1956 


May 10, 1956 
Dec, 12, 1956 
Oct. 11, 1956 
Nov. 29, 1956 
Oct. 24, 1956 
Oct. 31, 1956 
Nov. 29, 1956 
July 25, 1956 
Dec. 13, 1956 
Dec. 6,19% 
Novy, 21, 19% 
Dec. 19, 1956 
Jan. 10,1957 


Jan. 17, 


1957 


Jan. 10,1056 


Date of Ist 





Area County State Area of publication o: 
claims | anticipated 

Yearian-McDevitt ob Lemhi Idaho.....| 59,160 acres_..__- 1615 | Dee. 20, 1956 
-acker John__- .| Boise._... SM scapsilail | 16,940 acres___--..- 1100 | Dec, 2, 1956 
MEME. ick ec, hi aes tele Butte .do .-| 82 sections ; 110 
Hariey.:.62-.-21.1.- Blaine_--.....|.-.. dos isk | 248 sections......--| 1 28 (?) 
Goose Creek ____- -| Cassia-_. do --| 08 Sections......... 125 Jan. 17,1957 
Boulder Creek_................| Valley-_-.- a Fee 13 sections-.-_- 124 | Jan. 18, 1957 
Long and Butte Valleys- .| White Pine ee (°) (3) 





! Bureau of Land Management. 
2 Net set. 
3 Indefinitely postponed. 
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Mr. Rocers. Thank you, Mr. Mead, for a very excellent treatment 
of the construction placed on the law by the Department of the In- 
terior and for a splendid outline of the actions you have taken under 
that law and under your construction thereof. I think the problems 
that have arisen concerning the administration of this law probably 
flow from the fact there may be some differences of opinion as to 
whether or not your original construction of the law might be right 
and as to whether the actions you are taking in carrying out the terms 
of it might not be in conformity with that w hich the C ongress intended. 

The chairman will withhold questions until the other members of 
the committee have had an opportunity to question. 

Let me ask this first though: Do other members from the Depart- 
ment of the Interior here have : any written statement or are they here 
in a capacity to answer questions ! 

Mr. Meap. No, sir, Mr. Chairman. They are here prepared to an- 
swer any specific questions that may be raised. 

Mr. Rocers. The Chair recognizes the gentleman from California, 
Mr. Engle, for questioning. 

Mr. Saytor. Mr. Chairman, before we proceed ‘with the questions, 
I was wondering, in view of the fact that both the Bureau of Land 
Management and the Department of Agriculture are charged with the 
administration of this act for the respective lands under their juris- 
diction, whether or not we might have the representative of the De- 
partment of Agriculture testify so that we can ask them questions at 
the same time if there are any difficulties. 

Mr. Rogers. Let the Chair say to the gentleman from Pennsylvania, 
I am sorry he was not here earlier. We had to delay the committee a 
half an hour in order to get started this morning. The representatives 
of the Department of Agriculture were to testify tomorrow. How- 
ever, Mr. Crafts is here from that Department and will testify today. 
So we want to proceed with the Department of Interior witnesses at 
the present time, and if they want to refer anything to the Department 
of Agriculture they may do so. 

The Chair recognizes the gentleman from California, Mr, Engle. 

Mr. Enate. Mr. Mead, as indicated in the correspondence which I 
placed in the record earlier—and I know you have seen those communi- 
cations—our concern is that section 5 of Public Law 167 is being used 
as a dragnet to contest and to put into issue every mining claim on the 
publie domain and in the national forests. 

My recollection of the proceedings before this committee when this 
law was passed is that section 5 was intended to provide a procedure 
whereby fraudulently located, abandoned, or invalid mining claims 
located prior to the passage of the law could be placed in the same 
status as mining claims located subsequent to the passage of the law, 
as provided in section 4, and thereby permit the multiple use of the 
surface of such claims. We had in mind, particularly, the fact that 
a mining claim, once established, is not subject, as we understand it, 
to an automatic protest. Contest proceedings to determine the valid- 
ity of mining claims have been costly and time consuming. Further- 
more, lands cleared of invalid mining claims as a result of such con- 
tests might again be covered with a new batch of fraudulently located 
claims, thus tying up the surface rights to the land and thwarting the 
efforts of the contestants. As a consequence, the national forests are 
littered with fraudulently located, abandoned, and invalid claims. 
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As I understand the procedure set forth by these agencies, an area 
is blocked out and everybody is swept into the net, and everybody 
is put in a position of having to defend his mining claim, even though 
he has filed a mining claim legally and every year has performed his 
assessment work and filed « notice that the assessment work has been 
done, which gives vitality to the claim from 1 year to the next and, 
of course, prevents claim jumping. 

I observe that it is asserted in your statement that in the beginning 
you undertook to eliminate the claims that on their face showed obvi- 
ous validity and because of practical difficulties adopted this dragnet 
procedure. 

I think that you and I or anyone else on this committee will under- 
stand the hostility that this dragnet procedure is going to create, 
especially from people who have had their claims year in and year 
out, have performed their annual assessment work, and have tiled 
their regular notice of assessment. Those people are put in the posi- 
tion of having to step up and file an affidavit and possibly go to a 
hearing. It was not our intention that a dragnet procedure should 
be used. It was our intention—and we may not have stated it as 
clearly in the law as we should have stated it—it was our intention 
that these procedures in section 5 be aimed at dormant and abandoned 
and patently invalid mining claims, which has not occurred. 

T cannot find the place in the statement now where you refer to that. 
I noted it at the time. 

Mr. Meap. Page 2, I believe. 

Mr. Enate. If the procedure was adopted whereby people, who 
located their claims validly and had done their assessment work, 
would not be brought to task and placed on the defensive under Fed- 
eral procedures, which always scare and upset people, I doubt if we 
would have these complaints I have been getting on the operation of 
this law. 

Would you tell the committee what practical difficulties occurred 
that made it impossible to do that? Would it not be sufficient, if a 
man had filed his claim prior to the existence of this law and has con- 
stantly reported his assessment work, to regard his claim as valid 
and existing for all practical purposes ¢ 

Mr. Meap. Mr. Engle, if you please, I would ike to have Mr. Shafer, 
who has been responsible for developing these procedures and has 
had considerable contact with the field on carrying them out, to an- 
swer that for you specifically, if I may. 

Mr. Enour. Yes, I would be delighted to have Mr. Shafer answer it. 

Mr. Suarer. I think, Mr. Chairman, I understand the question, 
and hope that I can give an answer. 

From a practical standpoint, I think it is almost impossible for 
any Government agency or any other group to determine beforehand 
that claims have been abandoned, what claims are valid, what claims 
are dormant, what claims are unidentifible. That would mean that we 
would have to make a detailed mineral examination of every claim in 
every section prior to our publication procedure. We would have to 
make a detailed search of all county records, and, as Mr. Mead pointed 
out in his statement, county records are not indexed geographically, 
they are chronologically and alphabetically. 

That, from a practical standpoint, would mean that every location 
notice that had been filed in a county since 1872 would have to be read 
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and from the reading of those very vague descriptions you would have 
to try to determine the location of that claim. 

Now, from years of experience in searching those county records, | 
know that is almost an impossible task. Location notices are notori- 
ously vague. They will say “30 miles southwest of a certain point,” 
and you will find upon examination that southwest might mean any- 
thing from south to southeast, and 10 miles might be 5 miles or it 
might be 15 miles. So there was a very practical and difficult situation 
there, Mr. Chairman, that I think was unsurmountable, to identify and 
determine these things prior to our publication. 

As Mr. Mead has explained, the verified statements that they are 
required to file do not go to the validity of the claim. We are merely 
asking them to come forward and assert their rights. In other words, 
they merely have to state that they have a claim out there and that 
they want to retain the rights on it. 

I do not think we are using it as, or certainly we did not intend it as 
a dragnet procedure. We are merely asking them to step forward and 
say they have an interest in that ground and they want to retain it. 
Then we will make a detailed mineral examination, and upon sampling 
and assaying of the claim, if it is found a valid discovery has been 
made, a stipulation will be entered into with a mining claimant that 
we will drop all proceedings under Public Law 167. 

As Mr. Mead further said, if a mineral examination discloses that a 
ae overy has not been made or a claim does not have a sufficient min- 

ral showing to be a valid claim, then that hearing will be required 
‘tnd the provisions of 167 to determine the surface rights, but the 
surface rights only. 

I do not know whether that answers the question or not. 

Mr. Ewnete. I understand what the procedure does. But what I say 
is that it places these people, who year after year have done their as- 
sessment work, in the position of proving their claims. I know there 
is going to be a certain amount of difficulty in mopping up this situa- 
tion, which the various statistics indicate has gotten pretty well out 
of hand. As you know, mining claims are just plastered over all 

reation. The uranium rush in my State has resulted in the location 
of an untold number of mining claims, Anyone who heard a whisper 
out of one of those little boxes slapped on a claim. I have seen county 
recorders who have had 150 or 200 claims piled up there every day, 
which creates a very great problem. 

I suspect, with regard to a lot of those claims, that they were located 
by people who simply will not respond to the notices which you send 
or publish because they do not care very much anyway. It just costs 
them a recording fee to go out and plunk down a claim. 

Maybe a claim is 10 or 15 years old, and maybe the assessment work 
has never been done, but that claim is still on the books until it is chal- 
lenged and taken off. We attempted to give you a procedure which 
would apply to such claims. Certainly you are able to make a deter- 
mination as to those who have performed their assessment work; are 
you not ¢ 

Mr. Suarer. No, sir; I do not think you would be able to deter- 
mine within a specific section or area of land whether the people have 
done their assessment work or not. You could examine the ground, 

93041—57——3 
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and you could see that assessment work has been done, but very fre- 
quently, I think, as the chairman well knows in areas of northern 
California, they may or may not post their notice of assessment work 
on the claim; it might have been torn down or it might have been 
destroyed by the elements. 

Mr. Enexe. I am not referring to that. I am referring to the filing 
of proof of doing assessment work. In other words, those have to 
be filed in the county clerk’s office. 

Mr. Suavrer. Yes, sir; they have to be filed, but when we search 
the records there is no way we can identify the notice of assessment 
work filed with a particular claim with the geographical location of 
that claim. 

Mr. Eneux. Why can you not? In other words, the list of people 
who file their notices of the performance of assessment work is an 
absolute calendar of the active mining claims in the area. Now it can 
be assumed that all others are dormant or at least abandoned for the 
time being. If a man has not done his assessment work, his claim is 
subject of being jumped. 

But take my county, for instance, in northern California. A fellow 
could walk in there and ask the country recorder to produce the indexes 
of all claims upon which proof of annual assessment work has been 
done, and if you had 75 or 80 of them, there is your list of active claims, 
and those are the ones, it seems to me, that ought to be the subject of 
a screening procedure so that those people are not harassed by a legal] 
procedure which they do not understand, which is tremendously com- 
plicated to them, and which threatens them and causes all kinds of 
difficulty. There is where the Forest Service and the Bureau of Land 
Management could avoid a lot of the adverse public reaction that 
is bound to occur in this kind of thing. 

Mr. Ruopes. Will the gentleman yield ? 

Mr. Ener. Yes. 

Mr. Ruopes. I would like to ask Mr. Shafer a question regarding 
the filing of notices of assessment work. How are the claims identified 
when they file such notices—by name, location, or what ? 

Mr. Suarer. Generally the claims in the county are indexed two 
ways, by name of claim and by name of claimant. So it would be 
“John Doe filed the Big Cottonwood claim.” 

Mr. Ruopes. I am thinking about the notice of annual assessment 
work. 

Mr. Suarer. The notice of annual assessment work may be filed 
for a combination or a group of claims. It will say that “The assess- 
ment work has been done on the following claims,” and frequently it 
will refer you back to the original location notice. 

Mr. Ruopes. But it names the claim? 

Mr. Siarer. With names of the claims. 

Mr. Ruoprs. But the notice does not necessarily state the location 4 

Mr. Suarer. It very, very seldom states the location of the claim. 

Mr. Ruopes. Your difficulty, as I see it then, if the chairman will 
yield further, is in inventorying the public land in trying to deter- 
mine what particular area on the ground has claims against it which 
nre valid, and I believe you said it would be difficult to do that the 
way the claims have been filed. 

Mr. Snarer. I think that is our problem exactly. 
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I might briefly explain the procedure that we have to use on certain 
nulitary withdrawals and reclamation withdrawals for dam: sites, 

There it is necessary to acquire all mineral rights that have. been 
located since, we will say, the enactment of the mining law in 1872. 
The Bureau of Land Man: igement in such cases as that will go into 
the county recorder’s office and read every location notice that has 
ever been filed in that office since 1872. Now, in many counties there 
are literally thousands and sometimes hundreds of thousands of 
notices. We know that they are filed in that county. That is all you 
can be sure of, and the rest of the description is very vague. They 
will tie to a creek, they will tie to a mountain, they will tie to a pine 
tree, or they will tie to a bridge. Occasionally, if it is a placer loca- 
tion, they will give a legal subdivision. That, of course, you can tie 
down. But generally on lode claims, the location notice and the 
description of the claim is notoriously vague. 

Mr. Ruopes. Thank you. 

Mr. Mercatr. Will the gentleman yield? 

Mr. Enaue. Yes. 

Mr. Mrrcatr. Even assuming that it is necessary for you to institute 
this dragnet procedure in order to discover the claims upon which 
assessment work has been done, I notice in Assistant Secretary Chil- 
son’s letter to Mr. Engle he says: 

However, the fact that annual assessment work was performed does not prevent 
this Department from initiating proceedings to determine surface rights against 
mining claimants who located claims prior to Public Law 167 where the avail- 
able data indicates that a claim is invalid for lack of a discovery. 

Now some of the complaints that I have received are that assess- 
ment work has been done, and up in that area, the west fork of the 
Bitterroot, they complied, they gave you a report, and still they fear 
that you are going to initiate proceedings to determine their surface 
rights, although over a long period of years they have gone in and 
they have done their assessment work. And they feel that they have a 

ralid discovery. 


They think that is actu: uly the kind of a dragnet that the gentleman 
from California is t: ulking : about. 


What is the policy on initiating the procedures that you talk about 
in this letter ? 

Mr. Suarer. Possibly I could explain that by saying that the 
performance of assessment work does not have a bearing as far as the 
Department of the Interior is concerned upon the validity or the 
mineral character of that claim. 

Mr. Mercatr. I understand that is what you said. Here is a man 
who has gone in and he has made what he feels to be a valid mineral 
discovery. 

Mr. Suarer. Yes, sir. 

Mr. Mercar. Over a period of years he has kept that valid mineral 
discovery alive by performing assessment work: He has not found 
such commercial mineral that would warrant his patenting it, but, 
with the hope:a prospector always has for a successful strike a ‘little 
further on, he is continuing to operate that. Then all at once you 
come in and say, “Here. You do not have a valid commercial discov- 
ery, and we are going to take away all the surface rights you have been 
relying on over these years.” 
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Mr. Suarer. No, sir; we do not say “You haven’t a valid min- 
eral discovery.” We merely say, “This area is under investigation,” 
and we send him—if we discover any evidence of his possession in the 
field, we send him a personal notice either by registered mail or hand 
delivery, if he is found to be working or is known to be in the area. 
The notice merely says that, “We are examining this area. If you 
wish to maintain your surface rights assert them in accordance with 
this verified statement.” "We do not tell him and we do not maintain 
that he has not made a valid discovery. We are merely asking him to 
come forward and assert his rights to the claim and to the surface 
values. We do not tell him he has not made a valid discovery or his 
claim is not valid. 

Mr. Mercatr. You have done that to some of the people in this 
area that you have already posted, and they claim they have done their 
assessment work and that you are going to call them to a hearing under 
the Administrative Procedures Act. 

Mr. Suarer. It could be very possible, sir, even if they have 
done their assessment work, as you have said, that a hearing would 
be held upon the claim. 

I think it is the same procedure more or less as in the patent appli- 
cation. A man may have located a claim and held it for many years, 
he has done assessment work; but when he applies for patent the 
Department of the Interior has to go out and make a mineral examina- 
tion and determine the validity of the mineral character of that 
ground, not whether the man has done assessment work annually or 
not. That really is not our concern. That is merely to prevent his 
friends and neighbors from jumping his claim or 

Mr. Mercatr. That is right. But the analogy of a patent is not 
quite an apt analogy, because we recognized in enacting this law that 
by filing a claim under the former mining laws he did acquire certain 
surface rights that he could eventually perfect ; and by doing his assess- 
ment. work he says, “I have not yet made a discovery or I have not 
yet found commercial minerals, but nevertheless I am continuing to 
work and hope that I will find commercial minerals, and perfect not 
only my mineral discovery but the surface rights that I acquired 
when I originally located the claim.” Sometime maybe he will find 
commercial mineral so that he can patent the claim and _ get 
a fee simple title. He should be allowed under the rights he acquired 
under the former law, if he has kept his discovery rights going, to 
perfect that surface right also that he acquired under the former law. 

You are making him prove enough of a discovery to get his surface 
rights so that he could patent that claim. 

r. Suarer. No, sir. The verified statement does not require 
that he make any showing as to minerals at all. He merely says, “I 
have an interest in this claim and I want to maintain my surface 
rights.” 

Mr. Mercatr. I understand that. And then you can initiate 
proceedings to determine his surface rights? 

Mr. Suarer. Yes, sir; we can initiate proceedings at any time on 
any unpatented mining claim. 

Mr. Mercatr. At that hearing under the Administrative Proce- 
dures Act, you are going to make him prove not only that he kept 
his claim alive and that he has minerals for discovery, but that he 
has a mineral discovery that would be eligible for patent. 
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Mr. Suarer. No, sir; not necessarily eligible for patent. 

Mr. Mercatr. How far do you go? 

Mr. Suarer. I think the requirement on the validity of the claim 
is explained in the latter to Mr. Engle. We do not require commercial 
ore; we merely require a showing of minerals—I am speaking of lode 
claims—and then the geologic and other evidence surrounding the 
claim, such as would justify the prudent man in the further expendi- 
ture of his time and money. But we do not require commercial ore at 


any time. That is not a requirement either for the location of the 
claim or for patent. 


Mr. Rogers. Are you through, Mr. Engle? 

Mr. Eneote. No, I am not. 

There is a second phase of this thing that interests me. 

When a man files a mining claim under the law, by the decisions 
of the courts, he acquires an interest in real property, and if he 

maintains the legality of that claim, having originally filed a valid 
claim, by doing his assessment work and complying with the law 
with reference to assessment work, he, then maintains this interest in 
real property which the courts have declared to be such an interest 
in real property. 

As I understand, the Department now comes along and by giving 
a notice, which a man may or may not read in the paper, he has his 
rights to some extent challenged. 

As a matter of law, where a man has validly located and validly 
maintained his mining claim, do you think that his property can 
thus be taken away from him without just compensation under the 
law ? 

Mr. Suarer. Mr. Engle, may I refer that question to Mr. Brad- 
shaw? I am not an attorney, and to me that sounds like a legal ques- 
tion. I think Mr. Bradshaw would be capable of answering that. 
Tam not. 

Mr. Brapsnaw. Mr. Engle, as we understand section 5, it provides 
for notice with respect to section or sections of public land sur- 
veys which are to be described in the notice. We understood the inten- 
tion of section 5 was to be sort of a registration law under which any 
man who wanted to continue to assert rights to the surface could 
merely by coming in and filing a verified statement to the effect that he 
claimed a mining claim in a particular section of land, and would 
be entitled to hold the surface provided he had a valid claim. 

So far as the location of a claim and what it means is concerned, if 
a man locates a mining claim on a discovery of mineral, so far as the 
United States is concerned, and so far as this act is concerned, we are 
not interested in whether he does assessment work or not. We have no 
authority to inquire into the question of assessment work. 

The Supreme Court of the United States said that in /ekes v. 
Virginia-C olorado Development Corporation, decided in 1935. 

If he has made a discovery which is sufficient to justify a prudent 
man in the expenditure of his labor and means in an effort to develop 
a paying mine, he does not have anything to worry about, provided 
he comes in and registers his claim as was contemplated by section 5. 

As you have already been told, we do not merely publish a notice, we 
issue press releases at the same time. And if there is any mining or- 

anization in the county or in the State, we notify those organizations. 

f necessary, we hold meetings in order that the information may be 
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spread around generally. There is no intention to conceal anything 
here. The intention is to notify everybody that it is possible to notify. 

Mr. Enatx. I know, but you are not on the point. The point is 
whether or not a property right having been acquired, it can be taken 
off by anything less than a finding under the basic law that a discovery 
was not made, which would take -down the claim in toto. I raised the 
ts as to whether or not we have set up an unconstitutional proce- 

ure when this law is applied in such a way as to take the roof off the 
fellow’s house, legally speaking, but leave him with the sides and floor 
and walls. 

The procedure which is set up does not strike at the claim itself. 
You say that. You say, “Well, no. After we get through the hearing 
we do not declare his claim invalid for lack of disc overy. We just say 
he has lost his surface rights.” I say you have taken property away 
from that man without just compensation or, perhaps, even due process 
of law, because the procedure operates to limit and to deprive him of a 
right which he had under the mining law of 1872. He cannot be de- 

rived of that exe ept by just compensation and due process of law. 
if this is due process, it still lacks just compensation, because his 
rights are more limited after the proceedings than they were before. 
But his basic right to a mining claim has not been taken away from 
him. 

If he has not done his assessment work, he is out there on a limb a 
mile and a half because his claim is subject to being jumped. But 
here he is just as legal as a man can be. His claim was legally filed 
and recorded, his assessment work done and noticed with the county 
recorder under sworn affidavit, and along comes somebody and starts 
chopping down the quantity of his estate or interest in that, a real 
property interest, without due process or just compensation. 

Mr. Dawson. Will the gentleman yield? 

Mr. Enatie. Yes. 

Mr. Dawson. If what the gentleman is inferring, that the Depart- 
ment has no right to go as far as they are going on these claims, then 
we might as well forget about this whole law, as I understand it. 
Their hands would be absolutely tied if they could not make the de- 
termination that they say they are making under the procedures they 
have set up. 

Mr. Enete. No, because this law was not written to apply to claims 
validly filed and lawfully maintained prior to the date of its enact- 
ment. 

Mr. Dawson. What the gentleman is saying is that you cannot go 
beyond that statement; in other words, that the Department cannot 
have any hearings on this matter. 

Mr. Enorr. No, I am not. 

Mr. Dawson. If they make a statement, you have got to stand on it. 

Mr. Enerix. What I am saying is they have to challenge the claim 
as to validity in toto and strike it down in toto. They cannot bobtail 
it without depriving a man of rights legally acquired under the mining 
law of 1872, as amended. 

Mr. Ruopes. Will the gentleman yield? 

Mr. Encte. Yes. 

Mr. Ruopes. I think it might be well if we could define the type of 
estate that the man gets when he files the claim. I do not believe that 
he gets the rights that the chairman is asserting for him. 
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I have not looked at the law for quite some time, but, as I recall, 
when you file a mining claim you acquire a certain right, subject to 
later perfection, to mine any minerals that are there, and to use the 
surface for the purpose of mining. If there is any further right at- 
taching to the surface of a mining claim, then I do not know it and 
would like to ask the witness. 

Mr. Enete. I will tell you what itis. It is the right to undisturbed 
and exclusive possession, and that is an important right. The counsel 
will get the law. 

A mining claim, validly filed and validly maintained, has been 
held by the Supreme Court to be a real property interest, and when 
this law was written it was not intended to invalidate a claim validly 
filed and validly maintained before the law was passed, and everybody 
admitted you could not do it. You can change the procedures and 
the courts would approve of that, and we can ‘change the procedures 
to some extent and require changes of procedure, but we cannot affect 
those basic rights. 

What I say is that, in addition to the practical problem which I 
brought up already of putting these people on the defensive with 
reference to claims where they have validity located them and have 
maintained their interest in them by doing assessment work, we have a 
serious question here as to whether or not the law. being handled the 
way it is, we have not initiated an unconstitutional taking of an inter- 
est in real property without just compensation. That is the point I 
asked for comment on and have not gotten. 

Mr. Dawson. Will the gentleman yield? 

Mr. Enate. Yes. 

Mr. Dawson. How would the gentleman amend the act to do the 
thing he is suggesting should be done? 

Mr. Enate. I am not prepared to state at this time what ought to be 
done. That is why we are having these hearings. But I know this: 
that when we passed this law we knew that we could not pass a law 
retroactively to deprive a man of this property interest of his without 
just compensation, and it was never intended that this act should be 
used as a dragnet in the fashion that it is being used. 

[ think this: that we can set up procedures whereby the Government 
agencies could challenge the basic discovery because of the failure of 
the mining claimant to satisfy the requirements of the basic mining 
law and strike the claim down in toto, but I do not believe that you can 
bobtail a claim and take a quarter of a man’s rights or a third of his 
rights or even 1 percent of his rights without just compensation. 

Mr. Rogers. Will the gentleman yield? 

Mr. Brapsuaw. I would like to say first 

Mr. Enact. I would like to get a comment first, and then I will yield 
to anybody. 

Mr. Brapsuaw. First, before I answer your question, I would like to 
say, Mr. Dawson, that what I said was that we could not question the 
failure to do assessment work. We can question the validity of a min- 
ing claim. The Supreme Court, when it said we could not question the 
failure to do assessment work, did say also we could question whether 
a valid discovery was made. 

Mr. Dawson. And you do that, do you not, under this procedure? 

Mr. Brapsnaw. We do that provided a verified statement is filed, 
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and provided, after it is filed, we determine on examination to our 
satisfaction that we should raise that question. 

If we find what we consider to be a valid disecovery—which does not 
have to be commercial. It may be a mere show of mineral. We have 
patented claims where the only thing that was shown on the surface 
was considerably less than 1 percent of mineral, as low as ten one- 
hundredths of a percent of minerals, because the geological informa- 
tion was sufficient to show that the man who had that claim would be 
fully justified in sinking the shaft to a thousand feet, if necessary, in 
the hopes of finding minerals. 

I would like to say to Mr. Engle: We have interpreted this law to 
the best of our ability, and we have tried to carry it out as we have 
interpreted. We feel not only that the text of the law but this com- 
mittee’s report, the report to this committee from the Secretary of the 
Interior when the bill was under consideration, all quite clearly indi- 
cate that the purpose here was to publish a notice with respect to 
specific areas. 

Now I am not going to try to decide the constitutionality of what 
Congress has done at this time. If the gentleman feels that the law is 
unconstitutional, that is one thing. I had the impression that while 
you could not directly attack something that was valid and destroy it, 
that you could amend a law to require reports to be filed, and that a 
failure to file the report might lose the man his claim. I think that is 
good law. 

I could be wrong, and if I am wrong, then I would have to say that 
this is unconstitutional. 

Mr. Encix. But you go one step further. A man can file his report, 
his affidavit, in which he says, “I want to stay on,” and you nevertheless 
proceed to hearing and bobtail the claim. 

Mr. BrapsHaw. No, sir; we do not proceed to a hearing when he 
filed a verified statement. We go out and make a thorough inspection 
of this claim on which a verified statement is filed. If we find that the 
man has any show of mineral in a vein at all, or if it is a placer, if he 
has a deposit of mineral, it does not have to be commercial. 

If there is sufficient sized vein—for example, let’s say he has a lode 
claim. If he has a vein 2, 3, or 4 feet wide, sufficiently wide to work, 
and if it shows mineral in any quantity, and if the geological condi- 
tions or the experience of other miners in the same area is sufficient to 
indicate a reasonable possibility—not a probability but a reasonable 
possibility—that he can develop commercial ore, then that man is free 
to go ahead just on his original location without being affected by 
this act. But if we find no mineral at all, but if we find just a show 
of mineral and no geological evidence and no neighboring evidence to 
indicate that there is any chance of developing mineral there, or if 
we determine geologically that the land is nonmineral in character 
because of showings made on adjoining lands or because of thorough 
examination, sometimes years ago, by geologists and mining engineers, 
that there is no chance so far as anything on the ground shows that the 
man can develop paying mineral, then we proceed against him. 

Mr. Enete. When you proceed against him what do you do? Do 
you strike down the claim or bobtail it ? 

Mr. BrapsHaw. We order a hearing, and we have the burden of 
proof that the land is nonmineral or that no discovery has been made. 
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Mr. Enatz. Now, do you bobtail the claim or strike it down com- 
pletely ? 

Mr. Brapsuaw. It is merely bobtailed. 

Mr. Encxx. That is where I say you have got to go the whole route; 
you cannot split the middle. 

Mr. Brapsuaw. I am sorry, but under this law you cannot. This 
law says that is all that can be taken away from him. 

Mr. Enetx. That is why I have my doubts about it. 

Mr. BrapsHaw. He retains the right which the mining law does not 
give him but which this law does give him. In other words, if we 
had proceeded against the claim without this law, we would have 
declared the entire claim to be invalid. But even a claimant with an 
invalid claim has the right to go on there and try to develop mineral 
under this act. So we are not taking away from him a part of some- 
thing when we should take all of it. We are taking away part of it 
when we could have taken all of it but for this act, and when we 
would have taken all but for this act. 

Mr. Asprnatu. Will the gentleman yield ? 

Mr. Eneote. Yes. 

Mr. Asprnatu. Does this law prohibit you from following the 
former procedure? After you have gone as far as you suggested you 
would go under this law, then can you not, if you desire, proceed 
against “him to take the whole claim instead ‘of bobtailing it, as our 
chairman suggests ? 

Mr. Brapsuaw. I would doubt that, Mr. Aspinall. 

[ think this: I think that if we want to proceed against the claim 
without regard to this law we can do it; but I think once we have 
invoked this law we are stopped from then proceeding under any other 
procedure. 

Mr. Asptnaut. By that do you mean to say—— 

Mr. Brapsuaw. At least I would have serious doubt. 

Mr. Asptrnati. Do you mean to say that after the procedures under 
this law show the claim was fraudulent and no longer valid you can- 
not proceed under your regular procedure ? 

Mr. Brapsnaw. Perhaps we could. I do not know. We have not 
had that question come up yet, but we would prefer not to, frankly, 
because, if all a man has is a right to develop mineral, I see no objec- 
tion to his going ahead if he wants to, if he is foolish enough to do it. 
There was cert: ainly no intention of proceeding under this act first 
and then reopening it under our regular procedure. 

Mr. Rocers. Mr. Hoffman has a statement he wants to make in this 
regard. 

Mr. Horrman. In connection with proceedings under the contest 
proceedings under the 1872 act, I believe there is no bar after a hearing 
under Public Law 167 to commence contest proceedings. However, 
as a policy—the policy has been maintained for many years—the De- 
partment of the Interior will not just promiscuously determine the 
validity of all existing mining claims unless the Government has an- 
other use for it. 

Take the Army. If it wants to establish a bombing range which 
would be inconsistent to mining at the same time that they do their 
tests, we would proceed under contest proceedings where we feel, after 
examination, a claim is invalid. But ordinarily we will not follow 
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up, Mr. Aspinall, such a proceeding by virture of the fact that we 
proceeded under Public Law 167. 


Mr. Rocers. Will you yield to me just a minute to clarify this thing, 
Mr. Hoffman ? 

Mr. Horr AN. Yes, sir. 

Mr. Rogers. The position of the Department is simply this: that you 
have the right to proceed to invalidate the claim under the law, but 
under Public Law 167 you do not have the right to institute proceed- 
ings to invalidate a mining claim; ; you have only the right to proceed 
to do what that law says you can do, and that is to take aw ay the 
surface rights ? 

Mr. Horrman. That is right, to determine his right to the surface. 

Now as to Chairman Engle’s question about the property rights of a 
miner to a mining claim, ‘that he maintaing such property right by 
virtue of doing assessment work. 

My answer to that is: While it is true he prevents somebody else from 
jumping his claim by doing assessment work, he only maintains that 
property right by doing assessment work if, in the first instance, he 
has a valid claim. 

If a man makes a mining location and uses it for purposes other 
than mining and still spends a hundred dollars a year, say, in building 
a road or doing something even in connection with mining, if there is 
no mineral at all on the | land, he has nothing to maintain. He gets no 
property right by virtue of making a mining r location. 

Mr. Rocers. Mr. Hoffman, your proceedings under that would be 
then on the same theory that, if you had a search warrant to search 
«a house for some whisky and you found a pistol, you could not use the 
pistol in evidence? 

Mr. Horrman. That is right. 

Mr. Rocers. Now this is the situation we are faced with here, and I 
think that the crux of this thing rests on this one proposition: that 
if you go in and determine—not through a proceeding to invalidate 
a mining claim—but if you go in under Public Law 167 to determine 
seas or not that man ought to retain the surface rights, and you 

etermine that he should not retain the right to use the surface because 
hi is mining claim is on questionable g ground, therefore, you take the sur- 

face r ights away from him but you leave him the mining claim. Now, 

f he continues to operate that mining claim and goes back in there and 
dist develop a commercial mining property contrary to your original 
findings, the question then would ‘be whether or not he would get “back 
the surface rights that he should have had in the first place because 
he filed prior to July 23, 1955. 

Mr. Horrman. The law si ays when he goes to patent and succeeds 
in obtaining a patent he gets all his rights. 

Mr. Rocrrs. Your position is he does not have the right to use that 
surface in between the time you make your findings and the time he 
does bring in proof? 

Mr. Horrman. Except for mining purposes. 

Mr. Rocers. Yes. 

Mr. Horrman. I agree heartily with Mr. Dawson that the purpose 
of the act would be destroyed if we limited examination of claims to 
those who only do assessment work. 

The purpose of the : and it was enacted after study by all ele- 
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Service, the timber interests and the forestry interests, the vegeta- 
tive resource interests—the purpose of the act was to give the Govern- 
ment the right to go on an unpatented mining claim and control and 
develop its natural resources, vegetative resources, including timber, 
in only such cases where the claims were made prior to the act where 
the man cannot prove, if he is called upon to prove, that he has title to 
those surface resources. 

Moreover, the carrying out of that purpose, as far as the Bureau of 
Land Management and the Interior Department is concerned, is that 
where we have a mining district we know is mineral in character we 
may not even investigs ate that area 

Mr. Rogers. Mr. Hoffman, the ‘position of the Department simply 
boils down to the proposition that the actions you are taking under 
Public Law 167 result in the proposition where the man does not lose 
any rights that he would have gotten or did get under the filing of his 
mining claim. They are only suspended. If his mining claim is in 
good faith and if he e: urries it on to patent, he has not lost anything. 

Mr. Horrman. That is right. I would not go that far, Mr. Chair- 
man, because in the meantime, if under 167 a hearing is held and the 
Government wins its case to show he does not have surface resources, 
we might take off some of the timber on that land that he does not need 
for mining pur poses. We might permit grazing of some of the land. 
Then, of course, we are not under the law obligated when he goes to 
patent to repay him for that except that the law does say where we 
take timber before going to patent we must replace that timber with 
a like quality and quantity if he needs it prior to patent. 

Mr. Tomson. Will the gentleman yield? 

Mr. Rocers. The Chair will have to recognize the gentleman from 
Pennsylvania, Mr. Saylor. 

Mr. Sayuior. Do you have a question? 

Mr. Tuomson. Yes. 

Mr. Sartor. I yield. 

Mr. Tomson. Thank you. I would like to ask this question: The 

statement was made if you found that this was of questionable validity, 
then you would take away his right to the surface and other resources 
other than the right to mine. Under the act, I do not read it that 
youcandothat. You have got to find that it is invalid, the claim, and 
the only way you can do that is to find there was no discovery of the 
mineral in sufficient qui intities for a reasonably prudent man to spend 
his labor and means. Is that not right? 

Mr. Horrman. No, Mr. Thomson. If we proceed under Public Law 
167, even though the hearing indicates that the claim is entirely invalid, 
even devoid of all minerals, we cannot take anything away but a sur- 
face right. But if we want to, we can proceed under the contest pro- 
ceedings of the 1872 mining law and then in de novo procedure prove 
that the lands are not mineral in character, that he has not complied 
with any of the mining law requirements. But it is not our intention to 
so do, as I mentioned before. It is not the policy of the Department 
to do so. 

Mr. THomson. I do not want to take too much time of the gentleman 
from Pennsylvania here who has questions to ask. 

But the fact is that you make the same findings of fact in order to 
take away his surface rights that you make in order to take away his 
entire claim, that you are required by law to do that? 
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Mr. Horrman. That is correct. 

Mr. Mercatr. Mr, Chairman, that is just what I was trying to get. 
I wonder if the gentleman will yield for one question. 

Mr. Sayvor. All right, I yield for a question. 

Mr. Mercatr. The question has been raised by some of the people 
in Montana: Are you not applying a more rigorous standard for the 
taking away of surface rights than you would if you contested the 
original discovery ? 

Mr. Horrman, Mr. Metcalf, there has not been a single hearing held 
under Public Law 167. It is my personal view that it is no greater 
or no less than the contest proceedings under the 1872 law to determine 
whether the mining claimant has a right to the surface. But we are 
limited. He has a greater right. We are limited in only taking the 
surface and not his right to continue mining operations. 

Mr. BrapsHaw. I think it is more than a personal view. I think it 
is a matter of law. We are bound by the same law in one case as to 
what constitutes a valid claim as we are in the other. 

Mr. Mercatr. And you make them prove them. 

Mr. BrapsHaw. We do not make them prove anything. We have 
the burden. 

Mr. Metcar. They have to put in evidence. 

Mr. Horrman. Through rebut. 

Mr. Mercatr. All it is required to prove is that there was an original 
valid discovery and valid location and recording and continuation of 
assessments in order that they maintain their surface rights. 

Mr. Horrman. We go further than that. If there is a showing; he 
does not have to have a commercial discovery. If there is a showing of 
mineral, if he can show a showing of minerals which would warrant a 
prudent man to continue his mining operations, we would leave him 
alone and we would not call him for a hearing. That would depend 
on the mineral examiner who goes on the land after he files the state- 
ment of verification, and we would eliminate that mining claim from 
the hearings, would not put them to any expense at all. 

Mr. Mercatr. I thank the gentleman. 

Mr. Dawson. May I just ask, Why these complaints if you have not 
had any hearings? 

Mr. Horrman. The Bureau, I may say, officially has not received 
any complaints. I am sure the Congressmen have. It may be as a 
result of the examination by one bureau or the other, the Forest Serv- 
ice or the Bureau of Land Management. As you know, under the law, 
the Forest Service plays an important part. 

Mr. Dawson. Then there has been no one deprived of their rights 
so far. 

Mr. Horrman. We have had no complaint at all so far. We have 
not had a hearing. 

Mr. Mercatr. I might say to the gentleman, in one area in my dis- 
trict the 150 days have elapsed, ro some of the people are fearful 
they will be taken to hearing. And in another area where there are 
considerable claims in question—I am talking of the West Fork, Bit- 





terroot area—the time has not yet elapsed. But they have read these 
statements and feel they are going to have to defend themselves. 

Mr. Dawson. They are worrying about something that may hap- 
pen in the future? 

Mr. Mercatr. That is right. 
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Mr. Horrman, I might say that the West Fork, Bitterroot area is a 
forest area in the national forest, and perhaps when the Forest. Sery- 
ice come to hearing here they may explain better than we can. We just 
act as the instrument to arrange the hearing, but they do their own 
examinations. 

Mr. Sartor. Now, Mr. Chairman, I would like to say to the gentle- 
man from California that I disagree entirely with his recollection of 
what was in the minds of this committee when we started these hear- 
ings. 

I think the Bureau of Land Management and apparently the De- 
partment of Agriculture, in accordance with their ms which 
they have put out interpreting Public Law 167 of the 84th Congress, 
are doing just what this committee intended them to do when we 
passed this law. 

We have been besieged for years in this committee with being told 
that the public domain was so overrun with claims that no department 
could tell whether or not they were valid or invalid. For the purpose 
of wiping the record clear—and it was a blanket affair—we passed 
Public Law 167. 

I think that the procedure which the Bureau is using is the only one. 
That is the reason I asked the Department of Agriculture to come for- 
ward—to determine whether or not they were united and using the same 
procedure, because I see no other possible way of solving this problem 
which has existed since 1872 down until Public Law 167 went on the 
books. That is to see to it that fraudulent and invalid claims are done 
away with, and that the Government has some idea of what existing 
claims are on the books that are valid. 

I would just like to call to the attention of the committee the act of 
1872, because I do not think that these miners got everything that 
everybody is trying to give to them. 

The only thing they got under the Act of 1872—before they got any- 
thing at all, the act says: 

The locators of all mining locations made on 
not just public domain but made on— 
mineral vein, lode or ledge situated on the public domain, where no adverse claim 
existed on the 10th of May, 1872, so long as they comply with the laws of the 
United States shall have the exclusive right of possession and enjoyment of the 
surface included within the lines of their location. 

I think even the very basic law gives them the right to the surface 
possession. That was premised on the fact that they had to have a 
legitimate claim, and there is nothing in the procedures I have been 
able to determine from the witnesses here that is at all in conflict with 
the original law or in conflict with the purpose of Public Law 167 
which was passed at the last session. The idea was to give to the 
legitimate man who had a claim protection for his claim and to see to it 
that those that were using the mining laws to defraud the Government 
were taken off. 

I would like to say that I believe that the departments are doing a 
good job in trying to cover in areas that have been specified here; that 
they are going into areas that are known to be nonmineral where they 
have a lot of these claims. 

Is the interpretation I got out of your statement correct ? 

Mr. Horrman. Not exactly, Mr. Saylor. We select areas, for in- 
stance, that are heavily timbered, where the United States may own 
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millions of dollars worth of timber which could be used. In those areas 
there is the possibility that there are some valid claims. 

Now the valid claimants could protect themselves very easily by 
merely filling out the form which we provide to show that he has a 
claim. He does not even have to say valid ore discovery. Then we 
send out a mineral examiner to examine the claim. If our mineral 
examiner finds there are indications of ore or any minerals subject to 
the mining law, then we take them off the hearing. He is stricken off. 
He does not have to go to any further expense at all. We only bring in 
those to hearing who filed verified statements, and as a result of the 
Federal examination of the land itself by a mining engineer we find 
it is not mineral in character and that the claim is not valid. 

Mr. Dawson. Will the gentleman yield ? 

Mr. Sartor. There is just one question I would like to ask Mr. 
Hoffman at this point. Under this administrative procedure who is 
the judge? In other words, the Bureau of Land Management has 
the burden of proof, but who is the judge? 

Mr. Horrman. Prior to a recent ruling of the Solicitor of the De- 

artment we conducted our own hearings under our own regulations. 

ow, as a result of his holding that this act comes under the Adminis- 
trative Procedures Act we have appointed seven hearing officers, 
scattered throughout the public land States. They will conduct the 
hearings. The mining claimant can appear by himself or with an 
attorney. The Government is represented by its regional solicitor. 
The hearing officer makes a decision which is subject to appeal to the 
director and from the director to the Secretary of the Interior; and 
if he thinks the law was violated in that decision, he may go by writ 
of mandamus or other procedure to courts. 

Mr. Sartor. It can be transferred from there to the courts? 

Mr. Horrman. Yes, sir. 

Mr. Rocers. Will the gentleman yield? 

Mr. Sartor. Yes. 

Mr. Rocrrs. But, Mr. Hoffman, the substantial evidence rule applies 
if it goes into court, does it not, because it is under the Administrative 
Procedures Act ? 

Mr. Horrman. Yes; under the Administrative Procedures Act, the 
hearing officer has greater powers than our old hearing officers Under 
our prior field examiner’s hearings he could not determine questions 
of evidence. Here he can rule on questions of evidence, the admissibil- 
ity of evidence. 

Mr. Rocers. My observation is this: that I do not want anyone to be 
misled on this business of appealing to the courts, because you do not 
have much chance when you appeal a decision that has been made 
under the administrative Procedures Act when you get to court, do 
you? 

’ Mr. Horrman. I do not know. We have been reversed in many 
instance, more than I like to admit to. 

Mr. THomson. Will the gentleman yield ? 

Mr. Sartor. I yield first to Mr. Dawson. 

Mr. Dawson. I had some questions with regard to the colloquy you 
had a moment ago, Mr. Hoffman. 

If you did anything less than you are proposing to do in this act, 
there would be nothing to prevent a man from sitting on top of a hunk 
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of gravel, having filed his affidavit, having made all his statements 
and having done his assessment work. If you had to stand on that 
affidavit, you could not go beyond it, then the validity of this Act is 
nil. Inother words, we are just out. 

Mr. Horrman. We just could not administer under it. 

Mr. Enate. If the gentleman will yield, they have contest procedure 
under the basic mining law. 

Mr. Dawson. The point I am making is this: The chairman sug- 
gested the Department should not go beyond the statement made by 
the mining claimant; if you did you would be interfering with his 
vested rights 

Mr. Encte. Are you referring to the statement I made? 

Mr. ee Yes. 

Mr. Enere. I did not say that. What I said was that the list of 
claimants who have filed affidavits of doing their assessment work sets 
up a list from which you can make a ready determination as to those 
who have some element of validity in their claims, that they are not 
abandoned and are not dormant. Maybe some of those would have to 
be contested too. But in any case you would not have to take on a shot- 
gun procedure here and just pull everybody in. You might have a 
fellow out there with a hundred claims and operating a big mine, as 
may be found in some places. 

Mr. Dawson. The point is we should not have passed this act in the 
tirst place if we did not intend to examine some of those claims to see 
whether there is any validity to them or not. 

Mr. Enete. I grant you we want to get at dormant and abandoned 
mining claims, but we do not want to put everybody in a contest who 
is out there. We think some sense ought to be exercised, and if it is 
not, we ought to try to write the law so it would be. 

Mr. Sartor. In other words, the purpose of the act was to get rid 
of the invalid claims and dormant dale, and because of it it may be 
necessary that a man who has a valid claim may be put to some labor 
to prove it. But that is one of the burdens of having the right to vali- 
date his claim, and if he has a valid claim, there is not anything i in this 
procedure that I see that any man with a legitimate claim should object 
to, 

Mr. Mercatr. Will the gentleman yield there ? 

Mr. Sayvor. Yes. 

Mr. Mercatr. I notice here, for instance, in Bitterroot National 
Forest that the final date for filing statements is August 1956, and you 
did not publish in the Federal Register your regul: tions until October 
t, 1956. So the people that had claims in the Bitterroot National 
Forest were not even notified of the regulations nor their rights and did 
not have any official publication until several months after the state- 
ments were due. I wonder if you would comment on that. 

Mr. Brapsnaw. Those, of course, were published by the Forest 
Service, and I imagine they will want to comment on that. 

Mr. Mercatr. You make the publication though, the Department 
of the Interior. 

Mr. Brapsuaw. We made the publication, but the law was effective 
from the date of its enactment. and this is the date of first publication 
and not the date of last publication, I believe, is it not? Maybe you 
are looking at a different list. 
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Mr. Meroatr. I am talking about your regulations published in the 
Federal Register on October 4, 1956, which was the Bureau of Land 
Management regulations for taking of mineral land and providing for 
the rights acquired by locations under Public Law 167. 

Mr. Horrman. Mr, Metcalf, our regulations were published Septem- 
ber 28, 1956, and appeared in the Register October 31, 1956. My rec- 
ord here is that the publication of the West Fork, Bitterroot was first 
published on October 31, 1956. 

Mr, Mercatr. October 31st? 

Mr. Horrman. Yes, sir, date of first publication. 

Mr. Mercatr. My point is that in August of 1956 was the final date 
for the filing of verified statements for this area. 

Mr. Horrman. No; they had 150 days after first publication. 

Mr. Mercatr. No; the commencement of publication was in March 
March 22, 1956. 

Mr. Horrman. I do not have that here. What are you looking at, 
Mr. Metcalf? My record is that West Fork, Bitterroot area was Oc- 
tober 31, 1956. 

Mr. Saytor. And they had 150 days following that, Mr. Hoffman? 

Mr. Horrman. Yes, sir, in which he has time to file a verified state- 
ment. 

Mr. Merca.r. I do not want to take your time. This is a Forest 
Service compilation provided to Mr. Engle, and maybe we can take it 
up with the Forest Service later on. 

Mr. Rogers. Let the Chair make this observation : The House is now 
in session and we are going to have to adjourn. But in the light of 
the discussion of the problems I think the importance of this law and 
what should be done has shown up very pointedly. 

We will get started at 10 o'clock in the morning, Mr. Mead, if you 
ean be back. 

Mr. Meap. Yes, sir. 

Mr. Rogers. Thank you, Mr. Mead. 

Mr. Meap. Thank you, Mr. Chairman. 

Mr. Rocers. The subcommittee will stand adjourned until tomorrow 
morning at 10 o’clock. 

(Whereupon, at 12 noon, the subcommittee adjourned, to reconvene 
at 10 a. m., Friday, February 1, 1957.) 








MULTIPLE-USE MINING LAW ADMINISTRATION AND 
OPERATION 


FRIDAY, FEBRUARY 1, 1957 


Hovse or REPRESENTATIVES, 
SUBCOMMITTEE ON MINES AND MINING OF THE 
CoMMITTEE ON INTERIOR AND INsuLAR AFFAIRS, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:10 a. m., in the 
committee room, New House Office Building, Hon. Walter Rogers 
(chairman of the subcommittee) presiding. 

Mr. Rogers. The Subcommittee on Mines and Mining will come 
to order. 

We had not concluded the questioning of the witnesses who were 
before the subcommittee when we adjourned yesterday. 

Some of the members who are not here will probably be coming 
in in a few minutes. Let us do this: Unless there are some questions 
that are to be directed to Mr. Mead and his associates at this time by 
any of the members, suppose we hear Mr. Crafts, and then we will 
proceed after that with the questioning of both groups, 

Do any of the members have any questions of any of the people 
from the Department of the Interior ? 

If not, we will have Mr. Crafts come forward. 

Mr. Crafts, will you identify yourself for the purposes of the record. 
and then you may proceed with your statement, 


STATEMENT OF EDWARD C. CRAFTS, ASSISTANT CHIEF, FOREST 
SERVICE, DEPARTMENT OF AGRICULTURE; ACCOMPANIED BY 
REYNOLDS FLORANCE, CHIEF, FORESTRY AND LANDS DIVISION, 
OFFICE OF THE GENERAL COUNSEL, DEPARTMENT OF AGRICUL- 


TURE; AND AL MILLER, FOREST SERVICE, DEPARTMENT OF 
AGRICULTURE 


Mr. Crarts. I am Edward C. Crafts, assistant chief of the Forest 
Service. 

Mr. Chairman, there is with me here this morning Mr. Reynolds 
Florance, who is chief of the Forest and Lands Division of the Gen- 
eral Counsel’s Office of the Department. If it meets with the ap- 
proval of the committee, I would like to ask Mr. Florance to sit with 
me because I think there may be some legal questions that he can 
answer better than I can. 

Mr. Rocers. Without objection, that will be allowed. 

Identify yourself for the record, Mr. Florance. 
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Mr. Frorance. I am Reynolds Florance, chief, Forestry and Lands 
Division, Office of General Counsel, United States Department of 
Agriculture. 

Mr, Crarts. In accordance with the committee’s request, I am glad 
to describe how the Department of Agriculture operates under section 
5 of the multiple-use mining law of July 23, 1955 (Public Law 167, 
84th Cong.). This testimony will supplement the Department’s let- 
ters of January 25 and 28, 1957, in response to the chairman’s letter 
of January 2. 

I shall cover briefly the following three points: 

(a) Development of instructions. 
(6) Forest Service procedures under section 5. 
(c) Progress to date. 

First, a word about the events and conditions which led to the enact- 
ment of Public Law 167. This act resulted from widespread recogni- 
tion by the Congress, the public, the land-managing agencies of the 
Government, the mining industry, and conservation organizations that 
mining claims often interfered unnecessarily with proper management 
of timber and other valuable surface resources on public lands. It was 
recognized that exclusive use of surface resources on a mining claim 
was not necessary, prior to patent, in order for a claimant to do bona 
fide prospecting and mining. It was also recognized that there were 
some mining claimants who were primarily interested in obtaining 
valuable surface resources. 

As of January 1, 1955, we estimated that there were some 166 thou- 
sand mining claims in the national forests involving an estimated 3.8 
million acres and $112 million worth of timber. There was no 
practical way to improve the situation except by legislation. 

In recommending enactment of H. R. 5891, the Department under- 
stood that the objectives with respect to mining claims to be located 
subsequent to the passage of the bill were: 

(1) To remove certain mineral materials from location under the 
mining laws and authorize their disposal by permit and lease. 

(2) To preserve for mining claimants all rights necessary to pros- 
pect*for and develop minerals, but to prohibit uses not necessary for, 
or connected with, mineral development. 

(3) To permit the United States to manage the surface resources 
of mining claims, prior to patent, in such a way as not to endanger or 
materially interfere with prospecting, mining, or processing operations 
and uses reasonably incident thereto. 

(4) To continue to grant fee simple title to mining claimants 
through issuance of mineral patent. 

With respect to mining claims located prior to the passage of the 
bill, we understood that the objective was to provide, without interfer- 
ing with a claimant’s mineral rights, an in remprocedure by which the 
United States could determine the surface rights on existing claims 
and owners of valid claims could retain exclusive surface rights if they 
so desired by filing a verified statement. The practical legal procedure 
to do this is contained in section 5 of the act, and had the full support 
of the American Mining Congress. 
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DEVELOPMENT OF INSTRUCTIONS 


Following the enactment of Public Law 167, the Secretary of Agri- 
culture delegated to the Forest Service the authority to exercise, with 
respect to lands administered by the Forest Service, all powers con- 
ferred on the Secretary by the act. 

The Forest Service was anxious to move promptly to implement 
the new law because of both the importance of the problem and the 
large amount of public attention that had been focused on it. We 
felt it important that effort be made to achieve as full understanding 
as possible by Forest Service personnel, the mining industry, and 
the general public. It was especially important that a clear under- 
standing be had as to how the new law affects the rights of mining 
claimants and what right the United States has to manage the sur- 
face resources on both new and old claims. This educational effort 
involved many meetings and discussions and the dissemination of in- 
formation for the public. One example is a leaflet entitled, “What 
is the Multiple-Use Mining Law,” which was widely distributed 
throughout the West. This has already been submitted to the com- 
mittee in replying to the chairman’s inquiry. 

Within weeks the following enactment, preliminary instructions 
were developed. In connection with these instructions and their sub- 
sequent revision, we consulted with the Department of the Interior and 
the American Mining Congress. A 3-day meeting of Forest Service 
personnel responsible for the program was held in Denver to con- 
sider the preliminary instructions and lay the groundwork for their 
revision. Representatives of the General Counsel’s Office and the 
Bureau of Land Management also took part in that meeting. 

Consultations with the American Mining oe and the Bureau 
of Land Management proved most helpful. arently the mining 
industry also ‘thought that they were wrorth hale because at its 
convention last October the American Mining Congress included in 
its declaration of policy the statement: 

We commend the Department of Agriculture and its Forest Service and the 
Department of the Interior:and its Bureau of Land Management for’their policies 
of inviting and giving consideration to suggestions from the mining industry 


as to proposed regulations, the application and administraion of which may 
affect the mining industry or some segment thereof 


Although the purpose of the hearing today relates only to section 
5 of the multiple-use mining law, the Department has also prepared 
regulations and instructions covering the disposition of mineral ma- 
terials under section 1 and the management of timber under section 4. 

FOREST SERVICE PROCEDURES UNDER SECTION 5 

The Forest Service first selects a national-forest area where it wishes 
to initiate the section 5 procedure. The criterion used is whether 
mining-claim activity impairs the management of surface resources 
on national-forest land sufficiently to justify the expense of making 
the determination. Following is our chronological step-by-step pro- 
cedure on each area selected : 

1. Examination of area and examination of county records: The 
area is examined to ascertain whether persons are in actual possession 
of or engaged in working any of the area. This is not to determine 
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the mineral character of the lands. The law requires that an affidavit 
as to this examination be filed. Types of evidence of actual possession, 
or working, are a mill, house, cabin, camp, or other evidence of living 
on or actual possession of the area, work of a mining nature such at 
pits, shafts, cuts, or annual assessment work, any road construction, 
clearing of timber, machinery or equipment in place, or other evidence 
of mining activity. A diligent effort is made by the examiner to deter- 
mine the names aid addresses of such persons from the field examina- 
tion and from local inquiry in the vicinity and nearby communities. 

An examination is also made of those instruments shown by the 
county tract indexes, if any, as affecting the lands involved to ascertain 
the names and addresses of persons having an interest in any unpat- 
ented mining claims on such lands. <A certificate showing the results 
of the examination is also filed. 

2. Publication of notice: The Department of the Interior is re- 
quested to publish a notice in a local newspaper for 9 weeks, describ- 
ing the area for which a determination of surface rights is to be made. 
The notice states that for a 150-day period any claimholder may file a 
verified statement asserting his surface rights. 

3. Period for filing verified statements: The first publication of the 
notice begins the 150-day period. Within 15 days after first publica- 
tion, a copy of the published notice is sent by registered mail to each 
person found to be in actual possession or working the lands whose 
name and address is ascertained, to each person whose name and ad- 
dress is disclosed by a search of the tract indexes, and to each person 
who had filed a request to receive such notices. An aflidavit showing 
this is filed. No action is required of claimants who do not wish to 
assert their surface rights. 

4. Examination of claims for which verified statements are filed : 
When a verified statement is filed, a detailed mineral examination is 
made of the claim or claims involved by a Forest Service mineral ex- 
aminer. If the results of this mineral examination are such as to indi- 
vate that the asserted rights are valid, a stipulation will be entered into 
and no hearing will be required. 

5. Hearings by the Bureau of Land Management: If, as a result of 
the mineral examination, it is believed that the asserted rights are 
invalid, the claimant will be notified by the Bureau of Land Manage- 
ment that a hearing will be necessary to determine the validity and 
effectiveness of the asserted rights. The Bureau of Land Managemen 
conducts such hearings and makes the determination. 

[ should like to emphasize at this point that a determination of sur- 
face rights under section 5 does not invalidate or cance] anyone’s 
mineral rights. The claimant still retains all rights to the mineral 
resources, and may proceed as before to develop them. He also re- 
tains the right to use so much of the surface of the claims as is nec- 
essary in mining operations. He has the right to cut timber for min- 
ing purposes in accord with sound principles of forest management. 
He can also cut and remove timber to provide clearance. Further, 
if the Government disposes of the timber on a claim and the claimant 
needs additional timber for his mining operations, he is entitled to 
necessary timber free of charge in kind and quantity substantially 
equivalent to that removed from his claim. 
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Since mineral rights are unaffected, action under this law does not 
open the claim to relocation by another claimant. Furthermore, the 
claimant retains the right to apply for patent. When patent is issued, 
the patentee acquires fee title to all surface and subsurface resources. 


PROGRESS TO DATE 


The determination of surface rights is being planned in accordance 
with the Department’ s intent as expressed to Congress to complete the 
work under section 5 within 10 years. In the 2 fiscal years since en- 
actment, Congress has appropriated $880,000 for this purpose. We 
have increased staffing in all western regions and have added 16 new 
mineral examiners. 

Preliminary estimates indicate that of the 165 million acres of na- 
tional-forest land in the West and Alaska, some 125 million should be 
covered by the determination of surface rights procedure, while some 
40 million acres need not. 

Up to January 1, 1957, 219 areas embracing some 27 million acres 
with an estimated 227,000 mining claims, have been selected for a de- 
termination of surface rights. Our field examination before publica- 
tion, as required by section 5, has been completed on 43 areas covering 
3.3 million acres within an estimated 36,700 claims; and the Bureau of 
Land Management has been requested to publish the required notice. 
Notice had been published by the Bureau of Land Management and 
the 150-day period for the filing of verified statements had expired 
us to 7 of the 43 areas, embracing 524,000 acres including some 6,200 
claims. Mineral examinations have been completed on one of the 
seven areas, and no hearings have been scheduled. Following is a 
map showing the location of these areas. 

If you look at the followi ing page for a moment, the map shows the 
national forests in the West. The slightly heavier stippling on that 
map, which is a little bit hard to follow, shows the 219 areas that we 
have selected for examination, and the solid black shows the areas on 
which examination prior to publication of notice has been completed. 

(The map faces this page.) 

Mr. Crarts. Up to January 1, 185 verified statements covering 446 
claims have been filed for the 7 areas on which the 150-day filing period 
has expired. This is about 7 percent of the estimated total number of 
claims in those areas. Our mineral examiners have examined 90 of 
these claims and consider that the asserted rights on 31 claims are 
valid. The Forest Service will stipulate that the asserted rights are 
valid and no hearing will be necessary. Our mineral examiners con- 
cluded that 57 of the claims were of questionable validity, and the 
Forest Service will request hearings to determine the validity of the 
asserted rights. Verified statements for two claims were withdrawn. 
The decision as to the validity of the asserted rights will be made by 
the Bureau of Land Management on the basis of the evidence presented 
by the claimant and the Forest Service at the hearing. 

There follows on the next page a table which summarizes the statis- 
tical information which I have just read to you, and the tables that 
are attached to the Department’s letter of January 28 to the committee 
break down most of that information on a State basis. 

The 227,000 claims on the areas selected for determination of surface 
rights up to January 1 is considerably in excess of the 166,000 claims 
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which we estimated 2 years ago as occurring on all national-forest land. 
Since the selected areas comprise only about a fifth of the total area 
to be covered, this indicates that our former estimate was conservative. 

Experience thus far indicates that many owners of claims are not 
interested in the surface resources except as they need to use them for 
mining purposes, and are willing to have the United States manage 
them under the new law. Such claimants are either electing not to file 
verified statements, or are executing waivers to the United States. In 
such cases they retain full mineral rights and the right to surface 
and surface resources as needed for prospecting and mining. Also, 
— they apply for and receive patent, they obtain fee title to the 
claim. 

(The table referred to above follows :) 


Status of Forest Service progress under sec. 5 of multiple-use mining law, 
Jan. 1, 1957 
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Number 








Number 
Estimated | claimants claims Number 
Item | Number | Number | number of | found in | covered by claims 
| of areas | ofacres | claims | possession | verified | examined 
| | | or working | statements 
| | | claims | | 
Si a a ed Sa Nicci edhe ti i niente mT caked 
| | | | 
National-forest area in West and | | | 
I i 165, 000, 000 | _, a Se 
National-forest area to be | | 
I Rh ek ka gicheseubeee -|125, 000, 000 | (‘) Sd ceed Bias Saat e cilia Saute dbeialee 
Areas selected to Jan. 1__-- a 219 | 27,044, 474 | 237, Za7 |}... 
Areas for which field examina- | | | 
tion before publication is | } 
OONIICOT Se sa os Sn 5 ces] 43 | 3,253, 245 36, 654 | 2, 173 stabhbockdacksot 
Areas for which notice is pub- | | | | 
lished and 150-day waiting | | | ' 
period for verified statement | 
I 6 8 Git deena 7 524, 136 6, 203 209 2 446 5 ot 
1 166,000 estimated as of Jan. 1, 1955. 
2 Covered by 185 verified statements. 
331 considered valid; 57 considered doubtful; 2 withdrew verified statements. 


Mr. Crarrs. That concludes my statement, Mr. Chairman. I would 
like to say in closing, first, that we have tried to work as closely as pos- 
sible with the mining industry, and second, the Department has made 
every effort to administer our responsibilities under section 5 of the 
Multiple-Use Mining Act in accord with the spirit and letter of the 
law as we understand them. 

Mr. Rogers. Thank you, Mr. Crafts, for a very excellent outline of 
your administrative procedures under the act. 

I want to ask just one question, and then I am going to yield to 
other members of the committee before asking any further questions. 

You stated that your estimate as to the number of mining claims ap- 
pears to be very conservative from your experience in the areas that 
you processed. Do you attribute this miss in your estimate to the filing 
of many claims that were filed simply anticipating this law coming 
into effect ? 

Mr. Crarts. No, I think not, Mr. Rogers. I think the estimate that 
I referred to that we made in January 1955 was an estimate for which 
we had no very good base. 

Mr. Rocers. I see. 

Mr. Crarts. We had no real information on which to make that esti- 
mate. It was largely nothing more than a guess. 








ie ee, 








MINING LAW ADMINISTRATION 51 


After examination of these areas I think we have a much better 
basis, but it is still only an estimate. 

There is also the factor that since January of 1955 there have been 
a lot more claims filed. You see, it was during that period and sub- 
sequent thereto that a great number of claims were filed in connection 
with uranium prospecting. 

Mr. Rogers. Yes. 

The Chair will recognize the gentleman from California, Mr. Engle. 

Mr. Enewe. Mr. Crafts, to what extent do you give attention to the 
filing of notices of assessment work ? 

Mr. Crarrs. Mr. Chairman, as I understand it, we observe assess- 
ment work as evidence of actual possession or working of the claim. 
We do not consider it as a factor in judging the validity of the claim 
or the validity of the surface rights. 

Mr. Enete. You say it does not have any effect at all—is that it?— 
in determining the validity of surface rights? ¢ 

Mr. Crarts. I believe that is correct. 

Mr. Enate. I observe that you give very careful attention to the 
areas in my district. Looking at your map, every area mentioned, 
with the exception of the ones in the most southern part of C alifornia 
and in Sequoia are in my district. 

Now a is a very old mining area. As you know, the mining laws 
were rather loosely administered and enforced over a great many 
years. W hi at are you doing about situations where people have built 
cabins and established residences, for all practical purposes, on min- 
ing claims, which they and their ancestors have held for maybe 50, 60, 
or 70 years? 

Mr. Crarts. I am not sure I get your question, Mr. Engle, but the 
procedure under this act goes to ) whether the Government obtains the 
right to manage the surface resources and it does not go to validating 
or invalidating a claim. 

Mr. Ena. [ understand that. 

I have a letter here from Senator Edwin J. Reagan, who appeared 
many times before this committee in connection with public -land mat- 
ters, in which he says he has had a great many complaints from people 
in Trinity County, Calif., regarding action under this Public Law 
167. He says that the people have informed him that they have 
been advised that they are going to be kicked off their land or kicked 
off these mining claims which, as I say, in many instances they have 
occupied for over half a century, built houses and what not. 

Can you tell me whether or not efforts are being made to dispossess 
those people? 

Mr. Crarts. To my knowledge, Mr. Engle, there is no effort being 
made to dispossess those people under this act. This act does not pro- 
vide for that. If we wish to dispossess those people, we would have to 
invalidate the claim under the mining laws as they existed prior to the 
passage of this act or through some court procedure unrelated to this 
act. 

Mr. Ene. In other words, as I understand your statement, there 
is no intention under the procedures set up by virtue of Public Law 167 
to try to dispossess anyone ? 

Mr. Crarts. That is correct. 

Mr. Enetr. If some family is living on a mining claim 75 miles up 
the South Fork of the Trinity River in a cabin which that family 
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and their ancestors had for 50 years, even though the claim may not 


be active at the present time, this procedure would not operate to dis- 
possess those people ? 


Mr. Crarts. Yes, sir. 

Mr. Enate. If they did not establish that they had a valid mining 
claim at the present time, the Forest Service would assert the right to 
manage the surface resources, that is, cut down trees, if they wanted 
to, or harvest trees if they wanted to? 

Mr. Crarts. That is right. I would like to add that we have no 
policy whatsoever where we obtain the surface rights to the claim and 
then enter into a race with the claimant to see whether the Govern- 
ment cuts the trees down before the claim goes to patent. We do not 
do that. If, in the course of orderly harvesting of national-forest tim- 
ber in connection with the management plan for a given working cir- 
cle, we would ordinarily come to that area, then we would take the 
timber. But we would make no special effort simply because we ob- 
tain surface rights to move in on the timber on a particular claim. 

Mr. Enote. Of course, this situation which is referred to in the 
correspondence which I have received is a very difficult one to handle. 
We realize that mining claims were never established for the purpose 
of setting up residences. As a matter of fact, they have done it and 
have been undisturbed in possession of those mining claims with moun- 
tain cabins and residences on them for, oh, as much as 25 or 30 years, 
perhaps more, and it creates a very difficult situation. 

I suggested to the Bureau of Land Management from time to time 
that we ought to try to get those areas reclassified and establish some 
kind of a priority for five-acre homesteads, or areas larger than that 
where it semed to be warranted, which would give the occupant on the 
property some kind of priority and wind those things up, because they 
are scattered all over the Sierra Nevada Mountains in California in 
those areas indicated on the map submitted by the Forest Service. 
Although technically those people have no rights, nevertheless, after 
all these years it is very hard indeed to get them off. 

Mr. Crarts. In a great many cases like that, Mr. Engle, we issue 
these people special-use permits which allow them to stay on those 
areas. 

Mr. Enetr. Could you say how many people you have mailed no- 
tices to in California ? 

I bring that up because California has a good index system. The 
county recorders in most instances have photographic systems of re- 
cording all official documents and the records would certainly be there. 
T have always felt that the publication of notice in a long-winded legal 
advertisement in the back end of some local paper, buried among the 
notices involving the probate of estates and so forth, probably is the 
poorest kind of notice you can give them. They do not read it. They 
read the headlines, the sports page and the funny paper, and somehow 
or other they do not see these advertisements. As a consequence, it 
seems to me that mailing is important. 

Can you supply the committee a breakdown of how many notices 
were mailed in each one of these areas? 

Mr. Crarts. I can do that. I do not have that here this morning. 
We can get that for you and give it to you. 
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Mr. Enate. I would be very interested in that because that is a direct 
notice. If he is mailed a copy of notice he has to take some action, 
then he is on direct notice. 

Mr. Asprnatu. Will the gentleman yield # 

Mr. Enate. Yes. 

Mr. Asrrnatu. Is there any possibility under the procedure which 
you have set out and which you have explained that the person living 
on a claim could possibly be passed by without a written notice ? 

Mr. Crarts. Mr. Aspinall, I would say there is no reasonable pos- 
sibility that would happen. Of course, it is always possible. I mean 
people can make mistakes. But under the procedure that we have 
established it would be most unlikely this would happen. The men 
that we use to search these areas work in crews. All the crews are 
headed by one of our permanent professional people. They divide 
the area up; they cover every road, every trail; they inquire at the 
local stores. About 40 percent of those who sign the affidavits, who 
really take the responsibility, are mineral examiners or geologists. 

Mr. Asprnatu. 1 am not so much worried about those people. I am 
worried about people to whom our chairman has referred who have 
homes on these areas. 

Mr. Crarrs. I understand that. What I am trying to explain to 
you is that the kind of people we have searching these areas are, we 
think, competent people; and we think under the procedures that 
we have, the familiarity our examiners have with the area, and the con- 
fidence that we have in them, that it is extremely unlikely that we 
would have missed anyone. 

Mr. AsprnaLu. Now the chairman has a whole file here of people who 
have written to him about this matter. Do you know of a single in- 
stance in your work in this matter to date wherein you have failed to 
notify a person who was actually living on the alleged claim ? 

Mr. Crarts. I do not know of any case personally. Let me ask one 
of our men who is here. He might know. 

Have we missed anyone you know of, Al? 

Mr. Mitier. Not that we know of. 

Mr. Rocrrs. Identify the gentleman for the record. 

Mr. Crarrs. This is Al Miller who is in charge of our mining work 
here in the Washington office. 

Mr. Asprnatu. Am I right on mining claims that in most States that 
have not proceeded to patent that there is no tax liability as a rule for 
merely a home ? 

Mr. Firorance. You mean no State or local tax liability ? 

Mr. Asptnatu. For a home. 

Mr. Fiorance. Now the home that a mining locator may put on a 
mining location is his own personal property. Some State laws make 
provision for taxing in such situations and some do not. It is like 
a homestead. Some State laws make provision for taxing the home- 
stead before it goes to patent; others do not. 

Mr. Asprnauu. That is right; many of them do not. 

Mr. Frorance. That is right. 

Mr. Asprnatu. Many of them exist there year after year because, be- 
ing the kind of homes they usually are, they are not very valuable 
homes, and no taxes are derived by the local taxing authority at all. 

Mr. Frorance. That is correct. 
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Mr. Rocers. Will the gentleman yield there on this point ? 

Mr. Enetez. Yes. 

Mr. Rocers. The question about taxation depends upon the local 
taxing unit. 

Mr. Frorance. Yes, sir; that is solely a matter of State law and 
not a matter as between the locator and the Federal Government. 

Mr. Enete. If the tax collector fails to collect property taxes on 
some personal property that is taxable under the laws of that locality 
or State, he would be in dereliction of his own duty ? 

Mr. Frorance. That is correct. 

Mr. Asprnatt. Do you know of any State, any instance, property 
having once proceeded to patent, where the improvements are not 
assessed for taxation ? 

Mr. Frorance. Not as far as I know of. They are taxed along with 
the land. 

Mr. Enate. I want to call your attention, Mr. Crafts, to the Policy 
and Instructions for Determination of Surface Rights on Mining 
Claims issued by the Department of Agriculture, Forest Service, 
which document carries no other designation. 

In part IT, subdivision 2, on page 5, appears the following state- 
ment: 


It is not necessary to go to county records other than the tract indexes in an 
attempt to find the name or address of persons found in possession or actually 
working a claim. The act specifically provides that only the tract indexes need 
be examined. 

Then in the letter circular No. U-306, supplement No. 2, dated 
March 1, 1956, on page 3 there is the following statement: 

It is particularly desirable that men who are personally acquainted with the 
area be used in making the examination since such men could ordinarily make 
a reasonable examination with much less time and effort than persons unfamiliar 
with the area. This preliminary examination is not a technical mineral job 
and mineral examiners need not be used. There should be listed on the affidavit 
only the names and addresses of persons found to be in actual possession of or 
engaged in working of the claim. This would not include names found on loca- 
tion notices and corner posts unless there was additional evidence of actual 
possession or working. Workings or evidence that are not reasonably current 
need not be listed. 

It seems to me that mining claims being what they are, that is, the 
subject of annual activity or activities during certain times of the 
year, this requirement is pretty loose. 

In addition to that, as I understand the situation, since the law 
only specifically refers to the tract indexes that is all you are using. 
Is that correct ? 

Mr, Crarts. Mr. Engle—— 

Mr. Encie. The Bureau of Land Management in its statement 
says: 

In practice, such records or indexes as defined herein are practically non- 
existent. 

I have been pointing out for some time that out in my State we have 
a very fine system of recordization. Mining claims would probably 
not appear on the tract indexes, in my opinion, but the notice of assess- 
ment work done would certainly be a lively indication of the fact that 
somebody was actively interested in a mining claim. But I under- 
stand you do not use those at all for the purpose of mailing. 

Mr. Crarts. Use mining locations? 
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Mr. Enetr. The notice of assessment work done. 

Mr. Miller, you are familiar with all of this; having been out there 
in Sonora for a number of years, you know about those records. Are 
the notices of mining assessment work done used as a basis for notify- 
ing claimants ? 

Mr. Miter. Congressman, they are not used for the purpose of mail- 
ing out notices on these areas. You know what we call South Tuol- 
umne area—— 

Mr. Crartrs. May I add a little bit to what Mr. Miller has said? As 
I understand it, where we find notices of location we do not consider 
those alone to be evidences of actual possession. The act itself uses 
the term “actual possession at the date the examination is made.” It 
is very specific as to that. 

Then in connection with the search of the county records, we search 
the tract indexes in the counties where they have tract indexes as spe- 
cifically defined in the act. The act defines the tract indexes. Where 
countries have tract indexes of that type we search them. 

I would say that we think that we are, in effect, leaning over back- 
wards to try to get the names and addresses of people in possession or 
working the area. If you will notice, near the top of page 5 of the 
instructions which you read it says: 

If there is any doubt about actual possession of or working an area—report it. 
It costs very little to send notice to such persons. 

Mr. Encir. The question then—What is actual possession? Does 
it mean standing on the property with a shovel in your hand? Is that 
the way you define it ? 

Mr. Crarrs. No, it is not defined that way. 

Mr. Miter. On the claim notice there generally is name and ad- 
dress. Our men find those claim notices, but they also find evidence 
of assessment work or tunnels, shaft or something clse right there on 
the claim. They get more information from actually being out there 
on the ground in ‘identifyi ing that particul: ir spot or that particular 

are a than they do from going to a tract index or a county record. At 
ast that has been my experience. 

ve Encie. That is true—if you find it. 

Mr. Miiuer. As a rule we have been able to find the ones that are 
in active possession. 

Mr. Encore. I know how big those forests are. 

Mr. Crarts. The list of what we consider as evidence of actual pos- 
session is listed starting at the bottom of page 4 and top of page 5 of 
those instructions which you read. It involves any kind of a house, 

cabin, shack, camp, or other evidence of living or other actual oc- 
cupancy on the area; any new work, assessment work, development 
work, pits, shafts, drifts, surface diggings or other workings; any road 
construction, clearing of timber, machinery in place, or other evidence 
of mining activity. 

Mr. Enate. I just cannot find any excuse in my mind for not using 
the mailing addresses available from the filing of assessment work 
done, because that is the highest indication, in my opinion, of the 
activity on the claim. Now, ‘it may not mean that the claim is valid, 
but it means somebody had interest enough to spend a hundred dol- 
lars on each one of those claims. If they have just taken some dynamite 
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out there and blown it up, they have shown their interest, and they 
ought to be notified if it is possible to do it. 

Mr. Miller, you know that those notices of assessment work are filed 
by the scads around there every year just before July 1. Is that not 
a good place to find a mailing list of people who are actually inter- 
ested and active on their claims in the area? 

Mr. Mitxirr. Mr. Florance wants to answer that. 

Mr. Fiorance. Mr. Engle, I might say this: That in the publication 
of the notices of these areas the law provides for two types of notice 
to the locator or claimant. One is the notice by the publication; the 
other is either by the personal delivery or the mailing by registered 
mail of the notice. 

In addition to those, the Forest Service has followed the practice of 
giving as much local publicity by press releases and otherwise as they 
could try in every possible way to get word out into the community 
that this particular area was being published. 

Now, with respect to the notices of assessment work, as was pointed 
out yesterday by one of the witnesses, those notices quite frequently 
identify the claim by name; they frequently do not even have in there 
the sometimes crude type of description that is in the actual location 
notice. It is practically impossible to get into the notice of assessment 
work records and say which of those notices relate to a claim within 
the particular area with which the Forest Service is dealing in one of 
these publications. 

I think, as Mr. Crafts has said, that the Forest Service has attempted 
to give as wide publicity to this and to get actual notice to the people 
in every case that they can. 

Mr. Enete. I cannot reach that conclusion when you have a stack 
of maybe 150 notices of assessment work done right in the recorder’s 
office, with the name and the mailing address, and they do not get a 
copy in the mail. 

Mr. Miter. We do this: We go to the records and we examine them 
to determine the address of the people who we find out on the ground. 
If we have a man’s name out there that we have no address for, we 
make an attempt by going through the county records to get his 
address. 

Mr. Enete. I know, but if you took that completed list and mailed 
him a notice, even though he was outside of the area his interest would 
be attracted to the matter and he would file an affidavit, or at least he 
would make some inquiries so that he could protect himself. 

Mr. Frorancer. Mr. Engle, I think, in connection with that, that 
would probably cause a great deal of confusion, because if you did that 
automatically, you would get notices out to many persons whose 
claim was not in the area with which you were dealing, and that I be- 
lieve would tend to cause more confusion than it would help. 

Mr. Enauz. As I look at the area in my district, you have taken 
in most of it. 

Mr. Crarts. No, sir. Maybe the map is not clear. There are sev- 
eral different areas, Mr. Engle. The areas covered in your district are 
only those in the heavy cross-hatching which, just looking at it on the 
map, might be a third or a quarter of the total. I have a larger map 
here. 
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Mr. Enexe. Of course, if this is a surreptitious and cunningly de- 
signed public notice for the purpose of confusing people, to pick out 
a small area, publish it, and the miner does not know one legal descrip- 
tion from another ordinarily—by twisting and turning those it is pos- 
sible, I assume, to publish the notice, have the time expire, and the 
man never find out his mining claim is subject to this procedure. 

Counties are well defined areas. Any mining claim filed within Tuol- 
umne County, for instance, is recorded in the books in Tuolumne 
County, and any notice of assessment work is filed at the county 
courthouse. 

Mr. Crarts. I would simply say this, Mr. Engle: On this particular 
detail I am not personally well posted. But I do know that, as a 
matter of Forest Service policy, there is no intent to operate in a 
surreptitious matter in this connection. We want everybody who wants 
to have notices to get them. We think that we have moved carefully 
and effectively in working out the details of this act. 

I would say this too: We have not—and I have had a check made on 
this—received one single direct complaint in connection with our ad- 
ministration of this act. 

Now I know that some Members of Congress have received com- 
plaints, but we have not received any. 

Mr. THomson. Will the gentleman yield? 

Mr. Enote. Yes. 

Mr. THomson. I would just like to call attention to the provisions 
of section 5 of the act. There it is not limited to searching this tract 
index. At the time they request the publication they are supposed 
to also say that the affiant has been unable, through reasonable inquiry, 
to obtain information as to the name and address of any such person, 
in Which event the affidavit shall set forth fully the nature and results 
of such inquiry. 

That seems to me to go right back to the reasonable diligence we 
have had in the other service about publication. 

Mr. Ener. The gentleman has the language before him and just 
read the language I was trying to find in section 5. 

Mr. THuomson. The second paragraph at the end. 

Mr. Enair. My view is that the failure to use the notices of assess- 
ment. work done is a failure to use due diligence to ascertain the names 
and addresses because it is a complete index of the people who have 
taken enough interest in their mining claims to spend a hundred dol- 
lars a year on each and every claim; and if they have 10 or 12 claims, 
that runs to a $1,000 or $1,200. 

But as I hear the Forest Service testimony, they restrict themselves 
to the indexes which the Bureau of Land Management:says are prac- 
tically nonexistent, and rely upon a dragnet, highly technical legal 
publication appearing in the back end of a local paper, appearing 
among classified.ads and the probate notices and publication of sum- 
mons to individuals, very rarely read by the common citizen, and very 
seldom understood by him if and when read. 

Mr. Crartrs. We rely primarily on the search of the actual area on 
the ground. That is the primary source. 

Mr. Enotr. Mr. Crafts, you know as well as I do how big those 
National forests are, how a mining claim ean be at one end of the 
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canyon or another. It is not possible in the very nature of the case to 
walk over every square foot of those areas. And here sets a piece of 
paper in a reeorder’s office which plainly gives the name and address 
of the people in that county vitally interested and sufficiently inter- 
ested in their mining claims to spend a hundred dollars a year on them, 
and that list is wholly neglected. 

Unless Mr: Crafts has some further comment, I just do not believe 
they show due diligence in that matter. 

Mr. Crarts. ‘The only thing I would add is I have just been advised 
by Mr. Florance that we do use the notices in a certain way. 

Mr. Frorance. As I understand it—and actually, Mr. Engle, I have 
not, participated in one of these field examinations to determine the 
persons in actual possession of or working the claims. But as I under- 
stand the process, they go over the entire area. Now, admittedly, they 
do not set foot on every square foot of the land, but they do make an 
actual physical examination of the entire area. It is possible that they 
might miss some actual evidence of working. It is also possible that 
when they find an evidence of working they might not be able to tie a 
name to that particular piece of work. 

We think that the law definitely recognizes that when it points out 
that we in our affidavit where that happens shall explain the process 
that we have gone through. 

Where evidence of actual working is found on the ground when they 
are unable right on the ground to get the name of the person who is 
engaged in that working, they make other inquiries. They do utilize 
the information that they can get from the county records. They do 
utilize the information that they can get from telephone directories, 
from the post offices, from all of those sources. 

The only thing is, and it seems to me the distinction is, that they do 
not go to the assessment work notices and rely solely on those as a 
means of sending out notices to the claimants. 

Mr. ENGLE They should not rely on them solely. 

Mr. F LORANCE. Because, if they ‘did that, they would be sending no- 
tices to people that were way outside of the area and would cause dis- 
turbance, concern, and questions. 

Mr. Enate. I simply do not believe that those notices are as inade- 
quate as all that. I have seen many, many of them, and in all the ones 
that I drew up I could get pretty well within the area where the claim 
was located. 

May I request this, Mr. Chairman? As far as the procedures of en- 
forcing this law in my district are concerned, I would like to have the 
Forest Service provide me with a list of the number of mailings that 
have gone out as compared to the number of claims, and where the 
mailing list came from, so that we can determine whether or not the 
Forest Service is maximizing the effort to give actual notice as distin- 
guished from the bare legal notice of a buried publication. 

Mr. Crarts. We will be glad to supply that. 

Mr. Rogers. Is that request that this information be furnished for 
the record ? 

Mr. Enote. Yes, for the committee and for the record. 

Mr. Rocers. Without objection, it is so ordered, and if you will fur- 

nish that, Mr. Crafts, it will be appreciated. 

(The information follows: ) 
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List of areas in Congressman BEngle’s district showing estimated number of 
claims filed prior to July 23, 1955, and number of claimants to whom notices 
were mailed 


|e Estimated | Number of 
| number of | claimants to 
} claims filed | whom notices 
Ps to Aug. were mailed 
{ 
} 
i 
on 
| 





| 

23, 1955 
Experimente il Forest, Plumas National Forest, Plumas County, Calif 260 55 
South Tuolumne-Merced River, Stanislaus National Forest, Mariposa i 
County, Calif edie lead ‘ ‘ aie | 250 183 
Sugar Loaf A, Tahoe National Fore st, Sierr< 1c ounty, Calif.___- 120 40 
Sugar Loaf B, Tahoe National Forest, Sierra County, Calif_-.__. 75 | 39 
High Lake, Lassen National Forest, Plumas County, Calif...- 35 40 





The number of claimants to whom notices are mailed is not necessarily di- 
rectly related to the number of claims in an area. Only one notice is mailed to 
a claimant regardless of the number of claims or fraction of a claim he was 
found to be in possession of or claimed ownership in. 

Mailing lists were prepared from the information secured by the field examina- 
tions and shown on the affidavits of examination and from the search of county 
records to ascertain the names and addresses of persons who filed a request to 
receive a notice of publication as provided for in section 5, Names and addresses 
of people found in possession of or working a claim are secured from location 
notices, local miners, county records, telephone directories, city and county di- 
rectories, postmasters, merchants, and other local residents. A diligent effort 
is made to obtain the name and address of the miner where evidence of work is 
found during the field examination of an area. 

Mr. Rogers. Mr. Chenoweth ? 

Mr. CurenowetuH. No questions. 

Mr. Rocrers. Mrs. Pfost ? 

Mrs. Prosr. Mr. Chairman, I would like to ask a question regarding 
the disposition of timber that is slashed from road rights-of-way 
crossing mining claims. My question is prompted by a specific situa- 
tion arising in my Congressional District in which a lumber company 
located in western Montana has purchased timber in Idaho approx!- 
mately a hundred miles distant from their Montana mill. In order 
to reach the newly purchased timber, it was necessary for the access 
road to cross several mining claims. Valuable white-pine timber 
growing in the path of the new road was slashed by the company in 
constructing the road. Who does the company pay for the timber 
located on the right-of-way. 

Mr. Crarts. They pay the Federal Government. 

Mrs. Prosr. Do they pay the full amount for the timber? In other 
words, do they pay for this timber at the same rate they paid for the 
stand of timber they will haul out over the access road ? 

Mr. Crarts. I believe they do, Mr. Pfost. 

Mrs. Prost. Approximately what width do you consider reason- 
able for a lumber company road into the timber area ? 

Mr. Crarts. Of course, that varies a great deal, depending upon 
whether it is a main haul road, sec ondary 1 road, or even tertiary road. 

There are road standards, and I can supply them to you. I do not 
know what the standards were for the road across the claims that you 
et, ay be referring to. I cannot. tell you because I have not checked 
that. 








60 MINING LAW ADMINISTRATION 


Mrs. Prost. Do you have any idea of the maximum width you al- 
low for a road? 

Mr. Crarts. Mr. Miller tells me he thinks it is about 60 feet, but 
that would be only the width of the road itself, and there would be 
additional width for the cuts and fills, which, of course, would depend 
upon the topography. 

Mr. Sisk. Will the gentlewoman yield there? 

Mrs. Prost. Yes. 

Mr. Sisk. There is a specific requirement for timber access roads, 
is there not? 

Mr. Crarts. There are exact specifications, but I do not have them 
in my head. 

Mr. Stsx. That is the type of roads the lady is speaking of. 

Mr. Crarts. That is correct. 

Mr. Sisk. You certainly do not mean it takes 60 feet. In my area 
we have a lot of timber access roads, and they certainly are not all 60 
feet. 

Mr. Crarts. I will have to tell you, Mr. Sisk, that I may answer 
your question wrong, so I am going to supply the information to you. 
T do not have it in my mind at the moment. 

Mr. Sisk. I was just curious because we have a number of timber 
access roads, and I know there are specifications for them. 

Mr. Craris. There are specifications, depending upon the expected 
travel over the road, the topography, and a lot of other things which 
enter into the specifications. 

Mrs. Prost. But you do not know what the maximum width is? 

Mr. Crarts. I do not know at the moment. 

Mrs. Prost. If you find a company has constructed a road 2 or 3 
times as wide as necessary, perhaps slashing through a rich white-pine 
stand, do you take any recourse? Or do you just allow the company 
to slash timber for 3 or 4 hundred feet in constructing a road ? 

Mr. Crarrs. No, we do not do that. 

Mrs. Prost. If you find that has occurred, what has been your re- 
course ? 

‘Mr. Frorance. Mrs. Pfost, if I may interject at that point. The 
particular case you have in mind I believe may be one in which all of 
the facts are not here in Washington. Frankly, the type of situation 
that you have described is one that we have not had presented squarely 
to us. 

Normally, if a timber purchaser were going over the national forests 
in locating the roads and in so doing was clearing out a wider path 
than was needed for the roads, the Forest Service would stop the op- 
erator from doing that. There might be instances where, because, as 
has been pointed out, of fills or cuts or other things you would have 
to at some particular point cut a much wider path than you would 
at level places. 

Mrs. Prost. Yes. 

Mr. Fuorancer. There might also, of course, be instances where be- 

cause of these changes in the location after the preliminary work had 
begun more timber would be cut than probably would have. I think, 
however, that would be the exception rather than the rule. 
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Mrs. Prosr. Do you people attempt to send someone in to check 
occasionally when a sale is made of timber ? 

Mr. Crarts. We have men there every day. We supervise the sales 
constantly. 

Mrs. Prosr. Would you be able to furnish the committee with the 
amount of money you received from the sale of a certain block of 
timber, and then the amount received from the sale of timber cut down 
during the construction of the access road into the original block ? 

Mr. Crarrs. Yes, ma’am. 

Mrs. Prost. That has been slashed within the boundaries ? 

Mr. Crarts. Yes, we could. If you would give us the specific refer- 
ence and specific situation, we will be happy to do that. Do you wish 
that to come to the committee, Mrs. Pfost, or to you? 

Mrs. Prost. Not necessarily. I believe I should write you on this 
particular matter. I will be happy to request the answers for the 
committee if the members want them, but I do not believe they will 
have any bearing on the legislation before us. 

Leaving that “particular: case, and considering the Forest Service 
cases that are set out in your chart, I notice that in several areas in 
Idaho your first notices have been issued, with final dates set for Jan- 
uary of this year, or early in Febr uary, and so forth. Now, if the 
people concerned with the mining claims involved have failed to report 
to you, will the Forest Service consider that the claims are no longer 
valid? 

Mr. Crarrs. No. This law does not run to validity of the claim at 
all. 
Mrs. Prosr. Not of the mining claim, but of the surface rights? 

Mr. Crarts. If they do not send a verified statement in within the 
150-day period, we will consider that the Government will henceforth 
have the right to manage so much of the surface and the surface re- 
sources as the claimant does not need in connection with his prospect- 
ing or mining. 

Mrs. Prosr. I didn’t word my question correctly, because I know, of 
course, that you are interested only in the sur face rights—that is in 
the timber. So what you are really saying is that if the owner of a 
mining claim on which a notice has been published fails to report to 
you by the published date, you will consider that the Federal Govern- 
ment has the right to take any action it wishes, regardless of the effect 
on the miner, or of his need for his mining operations. 

Mr. Crarts. That is correct. 

Mr. Frorance. There is one exception to that, Mrs. Pfost. There 
is no determination made as to how much of the timber on that claim 
the mining claimant needs. That is taken care of in this way: If 
the Government should sell and dispose of the timber from that mining 
claim and prior to the patent the mining claimant should need timber 
over and above that which he has on his claim, then he will be given 
a substantially equal amount of timber to that that the Government 
had cut off. 

Mrs. Prost. So, in other words, you consider that the entire sur- 
face area is under your jurisdiction to utilize in a manner the Forest 
Service sees fit ? 

Mr. Frorancr. That is correct; in such a way so it does not interfere 
with the actual mining operations. 

93041—57—_5 
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Mrs. Prost. That is all. 

Mr. Rogers. The gentleman from Wyoming, Mr. Thomson. 

Mr. Tomson. Mr. Chairman. I would like to direct counsel’s 
attention to section 5 (e) of the act, which says: 

If any department or agency requesting publication shall fail to comply with 
the requirements of subsection (a) of this section 5 as to the personal delivery 
or mailing of a copy of notice to any person, the publication of such notice shall 
be deemed wholly ineffectual as to that person or as to the rights asserted by 
that person and the failure of that person to file a verified statement, as pro- 
vided in such notice, shall in no manner affect, diminish, prejudice or bar any 
rights of that person. 

Would you interpret that section to make this an in re proceedings 
rather than an in rem proceedings as a matter of law ? 

Mr. Frorance. If I understand your question, Mr. Thomson, it 
is our view that this is an in rem proceeding. If the department re- 
questing the publication fails to either deliver in person or mail by 
registered mail the notice to one of those listed in the affidavit or 
certificate of examination of tract indexes or a person who had filed 
a request to receive such notice, then as to that person the proceeding 
would be of no effect. To that extent, although the proceeding is an 
in rem proceeding, it would not affect that person’s rights. In other 
words, as to those persons, the way you affect the property is upon 
getting the proper service upon the individual who is claiming the 
right in that property. 

Mr. Tomson. I understand what you mean there, but this section 
says if you fail to mail a copy of the notice to any person it will not 
affect him. It does not say any person that is named in the publica- 
tion or any person that you have found to be in possession and got 
their address. I wondered whether that goes to your efforts to locate 
them and correct the address to which then they will be given notice 
or whether this just limits it to a personna action. 

Mr. Frorance. No, sir. In answer to that, I think I can say definite- 
ly it is our view this is not an in personna proceeding. 

By that I mean this: If we go out, let us say, for example, and ex- 
amine the tract indexes or have some title company do that, they give 
us a certificate on which they will give the names and addresses of the 
persons found by the rec ords, reflected by those tract indexes as having 
an interest in a particular claim within that area. If, when this pub- 
lication is first begun, the Forest Service were to fail either to deliver 
in person or to mail by registered mail the notice to that person, then 
as to his property rights in there and as to his claim that proceeding 
vould be ineffective. And the same would be true as to a person 
whose name and address is given in one of these affidavits that are 
filed. 

Mr. Tuomson. I understand your contention there. It is just a 
matter that I was not a member of the committee last year when they 
considered this, and as I read this, I see some reason to believe that the 
only people that are affected are those that you have located, and that 
your search and so forth goes to where you mailed the notice because 
you have forest rangers around over this area all the time who are 
familiar with the claims. So I can see the reason the committee would 
do that. I have your viewpoint, Mr. Florance, it is an in rem pro- 
ceedings. 

Mr. Fiorance. That is right. 
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Mr. 'THomson. What interests me now is with regard to this cabin 
site business that the gentleman from California was inquiring about. 
Actually it is the intention of the Forest Service here, is it not, that you 
will force these people into a permit or a special use permit rather 
than to give them complete control? That was the impression I got 
during the summer, certainly, when I was in my State. 

Mr. Crarrs. I would say again, Mr. Thomson, that the use of this 
act does not affect that problem. We do not like to have people re- 
side in the forests unless they are on a valid claim or unless it is a 
piece of private land or unless they are under special use permit. 
Otherwise technically they are in trespass. 

Mr. THomson. Will you tell me what the purpose of this act is, 
then ? 

Mr. Crarrs. The purpose of this act is to determine upon what 
claims the United States will have the right to manage the vegetative 
surface resources. 

Mr. 'THomson. Does that preclude, then, a person from fencing any 
of the area except that directly associated with their mining opera- 
tions should you find they are not entitled to the surface resources ‘ 

Mr. Fiorance. Mr. Thomson, we feel that under the old mining law 
and also under this law a mining claimant would not have the general 
right to fence his claim just for the sake of fencing it and keeping other 
people off. If the fencing was a necessary incident to his mining activ- 
ity and his use of the claim for mining purposes, we think he could 
fence. So that actually insofar as that is concerned we do not believe 
that this law brings about any real change. 

Mr. Tomson. I have the feeling here that we are applying a sort 
of hidden screw; that the purpose of this act is to prevent, No. 1, loca- 
tion of the mining claims in the future for the purposes of acquiring 
a homesite, acquiring grazing privileges on them, or use of timber. 
Is that correct ? 

Mr. Crarts. I would say so. 

Mr. THomson. Then the purpose of this legislation with regard to 
those that have already been located under the mining laws is to take 
away that right to the use of the surface; is it not? 

Mr. Crarts. The use of the vegetative surface resources except as 
they need them for the claim. 

Mr. THomson. In section 5, as I read it, it says they will be relegated 
to the same situation, the same privileges they have under section 4, 
which says: 

Any mining claim hereafter located under the mining laws of the United States 
shall not be used, prior to issuance of patent therefor, for any purposes other 
than prospecting, mining, or processing operations and uses reasonably incident 
thereto. 

That would preclude these people—and I have a lot of miners, too, 
who have been out there, as - gentleman from California said, for 
2 or 3 generations, who have a cabin site they use as a summer home— 
from making that seuliadiate use unless they reacted under this act and 
could establish a valid discovery and otherwise validate their mining 
claim. Is that not correct? 

Mr. Fiorance. Mr. Thomson, I am not sure that this act really goes 
to the use of mining claims for these summer homes. It has been our 
position all along that under the law before this act was passed a 
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mining claimant could not use a claim for purposes other than mining. 
Now if a claim—— 

Mr. TxHomson. Just a minute. Without this act a man cannot use 
a claim for purposes other than mining? 

Mr. Fiorance. Other than mining. 

Mr. Tomson. That is unique to the Forest Service. 

Mr. Frorance. No, sir; that is established in several cases. The 
Rizzinelli case isone. We have a case in court right now. 

Mr. TuHomson. What is the purpose of this act, then ? 

Mr. Friorance. The purpose of this act was really this: That under 
the mining law the locator was given the exclusive right of possession 
to the mining claim but he could use it only for mining purposes. He 
could keep all other people from using it for any pur pose. 

Under those conditions, as to timber, for instance, a mining claimant 
could not really manage and dispose of that timber. The resource was 
locked up; he could not use it but neither could the Government use it. 

Mr. THomson. I see the point. 

Mr. Fiorance. Now the purpose of this law was, in effect, to legally 
unlock the management and disposition of those resources that the 
mining claimant does not need in his mining activity. 

With respect to residence on a mining claim, it has been felt that a 
mining claimant could live on his claim while he was using it for 
mining purposes—that is, in connection with his mining purposes. 
It is a difficult thing to say when he ceases to live on it “for mining 
purposes when he has to do only a minimum amount of work in order 
to hold on to that claim and when he begins to use it solely as a summer 
residence. By the same token it is difficult to say whether he shall 
live in a tumbledown shack or whether he may live in a somewhat sub- 
stantial home. 

Mr. THomson. In other words, it is your contention that the purpose 
of this act is to give you a clear title, so to speak, to go ahead and sell 
the timber resources if you want to; is that right ? 

Mr. Fiorance. To manage and dispose of the surface resources. 

Mr. Tomson. And then the vegetative resources ? 

Mr. Friorance. That is right. 

Mr. Tuomson. The other resources outside of timber ? 

Mr. Frorance. The authority to manage and dispose of the vegeta- 
tive surface resources, but only the authority to manage the other sur- 
face resources. You cannot Tien for instance, of sand and gravel 
under this act on an unpatented mining location regardless of whether 
you have followed section 5 proceedings. 

Mr. Tuomson. It seems to me we are establishing a lot of confusion 
here. 

That is all. 

Mr. Rocers. The gentleman from Montana, Mr. Metcalf? 

Mr. Mercatr. Mr. Chairman. Mr. Crafts, I want just a little bit 
of clarification on the map that accompanies your statement. 

As I understand it, you have areas in the national forests in either 
vertical or horizontal lines ? 

Mr, Crarts. That is correct. 

Mr. Mercatr. Then you have the national forest areas being proc- 
essed indicated by dots ? 

Mr. Crarts. That is correct. 
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Mr. Mercatr. And the national forest areas for which examination 
has been completed are in black. 

You say that some 125 million acres should be covered by the de- 
termination of surface rights procedure and that some 2¢ million 
acres with an estimated 227,000 mining claims have been selected 
for a determination of surface rights. Is that 27 million the dotted 
area ¢ 

Mr. Crarrs. The 27 million and the 219 acres is the dotted area plus 
the black area. 

Mr. Mercatr. Plus the black area ¢ 

Mr. Crarts. That is correct. 

Mr. Meroatr. Now the balance of the 125 million acres will be at 
some of these locations in the lined area ? 

Mr. Crarts. That is correct. 

Mr. Miter. Including Alaska. 

Mr. Crarrs. These figures in the table, as I read them include 
Alaska, but the map does not show Alaska. 

Mr. Mercatr. But you do not show any of the anticipated areas 
except the ones that are included in the 27 million acres? 

Mr, Crarts. We show only the areas we have so far selected; that 
is correct. 

Mr. Mercatr. That clarifies the map. 

Now, Mr. Crafts, I know you know what I want to make inquiry 
about. Since I talked to you or to the Bureau of Land Management 
people yesterday, I have had an opportunity to read their letter to Mr. 
Engle, and in the letter of January 29, near the top of the letter, second 
par ‘graph, they say: 

When the regulations under Public Law 167 were published in the Federal 
Register only minor amendments were suggested by the American Mining Con- 
gress. These suggestions were carefully considered and in general incorporated 
into the final regulations as issued September 28, 1956. 

According to the report that we have been furnished, on August 19, 
1956, before even the final regulations were determined and before 
these minor suggestions were incorporated, an area in Montana and 
Idaho had reached the final date for filing statements as to claim of 
surface rights. On September 23 an area in Washington had reached 
the final date. So that even before your regulations had been finally 
settled on and before they had been published rights had been cut off 
in some of these areas. 

That does not indicate that we have been so careful in protecting the 
rights of some of these individuals. Do you have any comment on 
that ¢ 

Mr. Crarts. Yes, I have a comment, Mr. Metcalf. I do not believe 
it will satisfy you, and I think maybe Interior should answer that 
question rather than I, but I will be glad to say what I can about it. 

Mr. Mercatr. All right. 

Mr. Crarrts. In the first place, the act became effective when it was 
passed. The act did not require regulations. The regulations that 
were finally issued in October were published in the Federal Register 
the preceding July and were available in preliminary form at that 
time. The regulations, other than supplying of forms, do little more 
that restate the act 

As far as Forest Service actions under this act go, the first area, 
which is in Montana, was selected on the 8th of September 1955, which 








in 


66 MINING LAW ADMINISTRATION 


is just a short time after the act was passed. The Interior Depart- 
ment published notice on that area on the 22d of March 1956. 

Now, prior to that time, on November 30, 1955, the Forest Service 
had issued a circular, which we call a fact sheet, describing the act and 
saying what needs to be done under it. This was avs ailable in all For- 
est Service offices. And also several months prior to the expiration 
of the first 150-day period the pamphlet which has been supplied to 
the committee describing the law was also available. It was first 
printed early in May 1956. 

So, while I see your point, I do think that an individual would not 
have had difficulties by making inquiry at a Forest Service office or at 
a Bureau of Land Man agement office to have learned what he should 
do. Nevertheless, I see your point. 

Mr. Florance advises me one additional point is that the notice 
published by Interior specifies what the claimant should do if he 
wishes to file a verified statement. 

Mr. Mercatr. Can you tell me what these minor amendments were 
that were incorporated into the final regulations on September 28? 

Mr. Crarts. No, I annot tell you that. Those are Department of 
Interior regulations, and the Department of the Interior would have 
to answer that; I cannot. 

Mr. Mercaur. I did not have an opportunity to bring this out from 
the Department of Interior witnesses yesterday, Mr. Chairman. I 
wonder if I could ask that question of them. 

Mr. Rocrrs. The Chair appreciates that, Mr. Metcalf. 

Let me say this: It is my intention to go back into the matter with 
the Interior witnesses as soon as we get through with Mr. Crafts and 
try to go intothis matter with both groups. 

‘Tf£ it would be all right with you, if you want to wait until that time, 
I think it would be better. 

Mr. Mercatr. It will be gladto. Thank you, Mr. Chairman. 

I feel that largely my inquiries should be directed to the Department 
of the Interior because, if I understand it, after the Forest Service 
makes the request it is the Department of the Interior that does the 
taking and does the notifying. 

Mr. Crarts. That is correct. 

Mr. Mercarr. So I feel my inquiry should be directed to them, and 
that isall Ihave. Thank you. 

Mr. Rogers. Thank you, Mr. Metcalf. 

Mr. Ullman ? 

Mr. Utiman. Mr. Chairman. Mr. Crafts, I think you are to be 
congratulated on making a good statement and providing a lot of 
information. I am interested primarily in my part of Oregon, of 
course. 

I notice that in the State of Oregon in your table vou have listed 9 
areas—368,000 acres—on which 2,596 claims were filed prior to July 23, 





1955, of which 248 you had determined were in actual possession or 
were working claims. 

This is prior to publication, I assume. Is that right—those 248? 

Mr. Crarts. That is correct. 

Mr. Uttman. You had made those examinations and they were 
field examinations primarily ? 

Mr. Crarts. Yes. 
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Mr. Uttman. Was that prior to sending out letters ? 

Mr. Crarts. That is correct. This was the initial search of the area 
prior to the time that we made the affidavit of search to the Depart- 
ment of the Interior and prior to the time we requested notice of 
publication. 

Mr. Utitman. From your experience in the seven areas that you 
have completed, what did you find relative to the number of additional 
claims that you found, percentagewise or roughly speaking? 

Here we have a percentage of a little under 10 percent, 9 percent- 
plus, of the claims that you had determined were actual working 
claims. How many additional claims do you anticipate you will get 
after you ore and send out your letters? 

Mr. Crarts. I do not have the information for Oregon, but if you 
will look at the bottom of the table attached to my statement, you will 
see, taking these 7 areas in the aggregate, we found 209 claimants 
in possession or working claims; we received verified statements for 
446 claims covered by 185 verified statements. In other words, the 
verified statements, of course, can cover more than one claim. 

Mr. Utitman. But you had 209 claimants determined to be in posses- 
sion, I understand, prior to publication, prior to sending out notices? 

Mr. Crarrs. That is correct. 

Mr. Utiman. And 446 claims were covered by statements? 

Mr. Crarrs. That is right. 

Mr. Uttman. Now the difference between 446 and 209 were the addi- 
tional ones—— 

Mr. Mituer. The 209 are claimants. They may include 1, 10, any 
number of claims, you see. 

Mr. Utiman. I see, actual people. 

Mr. Miter. Actual people. 

Mr. Uttman. Then the number of claims was covered only by that 
number of claimants? 

Mr. Miter. That is right. We have no way of knowing the num- 
ber of claims. 

Mr. Utitman. What is the relationship of the 90 claims examined 
to the number of claimants in relation to the 446 ? 

Mr. Crarts. The relation of the 90 to the 446 is simply we had a 
cutoff date of January 1, at which time this table was made, and at 
that time we had only gotten as far in our mineral examination work 
as examining 90. We had only examined 90 of the 446 on those 7 
areas. We will, in time, examine all of those 446. 

Mr. Utiman. Of course, that does not actually answer my original 
question, which was to what extent your publication would increase 
your knowledge of the people in possession or people who actually were 
working the claim. You do not have those statistics compiled on the 
table here. It is not too important, except I would like to know spe- 
cifically in Oregon whether they have 10 percent of claimants in 
actual working possession. I want to know to what extent you could 
enlarge that by publication and to what extent you were reaching 
additional people you did not find in your surveys. 

Mr. Crarts. If I understand what you would like to know, you 
would like to know how many more claims are covered in verified 
statements than we find when we examine the area. 

Mr. Utitman. That is right. 

Mr. Crarts. I cannot tell you that. 








68 MINING LAW ADMINISTRATION 


Mr. Miter. I do not think we can get that figure. We can get 
the claimants. 

Mr. Utiman. I just wondered how effective your advertising was 
and how well you are reaching to the additional people you had not 
found in your original survey. You do not have any figures on these 
seven you have completed ? 

Mr. Mitier. No, we do not. 

Mr. Utiman. I am very interested in following this because min- 
ing is a very important industry in my part of the State, and I do 
feel, with the chairman, that you probably should take into considera- 
tion more fully the actual notices of assessment. In my county I 
think that you could probably pinpoint them a little bit better than 
you claim. 

Other than that I am in sympathy with the intent of the law as 
you have expressed it, and I think the counsel has made a good state- 
ment of the intent of the law and the reason for the law. 

That is all, Mr. Chairman. 

Mr. Rogers. The Delegate from Hawaii, Mr. Burns. 

Mr. Burns. No questions, 

Mr. Rogers. Mr. Crafts, there are 1 or 2 questions I want to ask 
here. I want to go into this matter a little further with some of the 
Interior witnesses. Would it be possible for you all to be here this 
afternoon at 2 o’clock for a short session ¢ 

Mr. Crarrs. We can be here. 

Mr. Enate. Off the record. 

( Discussion off the record.) 

Mr. Rocrrs. There seem to be a lot of other meetings. The Forest 
Service and also the Department of the Interior have ‘deen put on the 
spot by these complaints and I think they ought to be cloareti up. 
If Congress is going to clear these matters up, they ought to do it. 

If I can get a Republican member and 1 member from the Demo- 
cratic side to be present, or if I cannot get 1 Democratic member, 
I am going to have this meeting at 2 o’clock. It will not be long, and 
we will try to get the record made on this because I have a lot of other 
things to do and I am sure the other members of this committee have. 

I think that is just what we will do, and if we get the record made 
on it, it will give us a chance to enlighten the other members. 

Mr. Mercatr. Mr. Chairman, I will not be here at 2 o’clock, as 
you know. May I ask that the Department of the Interior supply 
some information for the record to answer my inquiry ? 

Mr. Rocers. That will be fine. 

Mr. Mercaur. I would like to have the Department of the Interior 
supply for me the minor amendments suggested by the American Min- 
ing Congress and those that were incorporated into the final regula- 
tions as issued on September 28 as you have outlined them in your 
letter to Mr. Engle of January 29—the changes that you made in the 
regulations as originally published and incorporated in your final 
publishing on September 28. 

Mr. Meap. We will do that. 

Mr. Rocers. Without objection, it is so ordered, and that informa- 
tion will be introduced in the record at this point. 

(The information follows :) 
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UNITED STATES DEPARTMENT OF THE INTERIOR, 
BUREAU OF LAND MANAGEMENT, 


Washington, D. C., February 15, 1957. 
Hon. WALTER ROGERS, 


Chairman, Subcommittee of Mines and Mining, 
House of Representatives, Washington, D. C. 

DEAR Mr. RoGers: At the hearings held before your committee on February 1 
on the administration of Public Law 167, it was requested that this Bureau 
furnish, for the record, certain information regarding the issuance of the de- 
partmental regulations on that law, including the comments submitted thereon 
by the American Mining Congress and the action taken on those suggestions 
by this Bureau. 

For inclusion in the record, I am submitting herewith the following documents: 

(1) Proposed regulations on Public Law 167 as published in the Federal Regis- 
ter of July 11, 1956; 

(2) Copies of the letter of transmittal dated August 7, 1956, from the Ameri- 
can Mining Congress to the Bureau of Land Management and accompanying sug- 
gestions submitted for consideration in preparation of the final draft of regula- 
tions on Public Law 167; 

(3) Copy of my letter of September 19 to the Secretary of the Interior, trans- 
mitting final draft of Public Law 167 regulations for approval and publication ; 

(4) Circular No. 1961, which contains the approved regulations on Public Law 
167 as published in the Federal Register October 4, 1956. 

As stated in my letter of September 19 to the Secretary of the Interior, the 
only comments or suggestions received by this office regarding amendments or 
changes to the proposed regulations were those submitted by the American Min- 
ing Congress. These suggestions were carefully considered and were incor- 
porated into the final regulations. These comments and suggestions were, as 
pointed out by the American Mining Congress, principally ones of clarification 
of language and did not involve substantial changes to, or reinterpretations of, 
the law. We welcome such suggestions and comments and wish to commend the 
American Mining Congress for their helpful assistance in the preparation of 
these and other regulations relating to mining and mineral activities. 

Referring to the specific comments and suggestions made by the American Min- 
ing Congress, I shall discuss each in order of submission and briefly explain this 
Bureau's action on each of the more important ones. 

1. Section 185.7. Restriction on use of unpatented mining claims: The 
American Mining Congress suggested that the proposed language for section 
185.7-(b), (c), and (d) be stricken and in lieu thereof substitute language 
in accordance with their suggestions. This suggestion was adopted in its 
entirety and appears in present regulations (Circular 1961) as section 
185.122 (b), (ce), and (d). The difference in section numbers between the 
proposed regulations and final regulations was due to a revision of the num- 
bering system in title 48, Code of Federal Regulations, section 185 but did not 
in any way change or alter the context. 

2. Section 185.8 Request for publication of notice to mining claimant: 

The American Mining Congress suggested that the proposed language for a 
portion of section 185.8 (a) be stricken, and in lieu thereof substitute lan- 
guage in accordance with their suggestion. This suggestion was adopted 
in its entirety and was incorporated into the present regulations as shown 
by Circular 1961, section 185.123 (a), last sentence thereof. 

3. The suggestions pertaining to section 185.9 (b), 185.15 (a), 185.15 (b), 
185.22, and 185.22 (1) were adopted in their entirety and appear in the 
present regulations in sections 185.124 (b), 185.130 (a), 185.130 (b), 185.137, 
and 183.137 (a). 

In addition to the above, the American Mining Congress also submitted com- 
ments and suggestions for changing certain forms that were designed for the 
help and convenience of the mining claimants. As the use of the forms, exactly 
as printed, is discretionary with the mining claimant rather than mandatory, it 
does not appear necessary to discuss these suggestions in detail, except to say 
that the suggestions were adopted in their entirety. 

This Bureau welcomed the opportunity to appear before your committee to 
discuss our administration of Public Law 167. We feel that our policies and ob- 
jectives under this law are entirely consistent with views expressed by the various 
committees prior to its enactment as well as with the provisions of the law itself. 

Sincerely yours 


EpwarpD Wooz.tey, Director. 
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PROPOSED RULE MAKING 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 
[43 CFR Part 185] 


MULTIPLE DEVELOPMENT AND MANAGEMENT OF MINERAL DEPOSITS UNDER THE MIN- 
ING LAWS AND VEGETATIVE AND OTHER SURFACE RESOURCES 


NOTICE OF PROPOSED RULE MAKING 


Notice is hereby given that pursuant to the authority vested in the Secretary 
of the Interior by the Act of July 23, 1955 (69 Stat. 367) and Revised Statutes 
2478 (438 U. S. C. 1201), it is proposed to issue regulations implementing the 
said act of July 23, 1955, supra, so far as is necessary. Primary purposes of 
the act include the establishment of a system of multiple use by permitting min- 
ing and management of the vegetative surface resources and other surface re- 
sources on the same tracts of public domain lands, and determination of rights 
to the vegetative surface resources and other surface resources on mining claims 
located prior to July 23, 1955. 

The proposed regulations and pertinent forms, Nos. 1 to 5, inclusive, are set 
forth as appendices to this notice. 

Interested persons may submit in triplicate written comments, suggestions, or 
objections with respect to the proposed regulations or forms to the Bureau of 
Land Management, Washington 25, D. C., within 30 days from the date of 
publication of this notice in the Federal Register. 

Wes.Ley A. D’EWwart, 
Assistant Secretary of the Interior. 
JULY 5. 1956. 


The title Subpart B is amended to read: “Rights Acquired by Location; 
Nature of Mining Claims.” 


Sections 185.5 to 185.22, inclusive, are renumbered 185.23 to 185.66, inclusive, 


_ 


and the following new §§ 185.5 to 185.22, inclusive, are added to Part 185. 


RIGHTS ACQUIRED BY LOCATION 
Sec. 


185.! 
185. 
185. 


v 


Purpose and authority. 
Common varieties defined. 
Restriction on use of unpatented mining claim. 
Request for publication of notice to mining claimant. 
Evidence necessary to support a request for publication. 
Publication of notice. 
Contents of published notice. 
Service of notice. 
Service of copies ; failure to comply. 
Proof of publication. 
Failure of claimant to file verified statement. 
> Hearing; time and place. 
Stipulation between parties. 
Hearing ; procedures. 
Effect of decision affirming a mining claimant’s rights. 
Recording by mining claimant of request for copy of notice. 
Waiver of rights by mining claimants. 
Limitation of existing rights ; exclusion of reservation in patents. 


AUTHORITY: §$§ 185.5 to 185.22, inclusive, issued under R. S. 2478, as amended (69 
Stat. 367; 43 U. S. C., sec. 1201). 


_ 
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§ 185.5 Purpose and authority. The Act of July 23, 1955 (69 Stat. 367, 30 
U. S. C., sec. 601), was enacted “To amend the Act of July 31, 1947 (61 Stat. 681) 
and the mining laws to provide for multiple use of the surface of the same tracts 
of the public lands, and for other purposes.” The regulations in this part are 
intended to implement only sections 3 to 7, inclusive, of said act hereinafter 
more fully identified... The word “act’’ when used in §§ 185.5 to 185.22, inclusive, 


dette 
refers, to the act of July 23, 1955. 

§ 185.6 Common varieties: defined. (a) The act in section 3 provides: 

“A deposit of common varieties of sand, stone, gravel, pumice, pumicite, or 
cinders shall not be deemed a valuable mineral deposit within the meaning of 
the mining laws of the United States so as to give effective validity to any 
mining claim hereafter located under such mining laws: Provided, however, That 


1 Sections 1 and 2 thereof relate specifically to the Materials Act of July 31, 1947, and 
will be implemented by the amendments of par. 259. 
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nothing herein shall affect the validity of any mining location based upon dis- 
covery of some other mineral occuring in or in association with such a deposit. 
“Common varieties” as used in this act does not include deposits of such ma- 
terials which are valuable because the deposit has some property giving it 
distinct and special value and does not include so-called “block pumice” which 
occurs in nature in pieces having one dimension of two inches or more.” 

(b) “Common varieties” as defined by decision of the Department and of the 
courts include deposits which, although they may have value for use in trade, 
manufacture, the sciences, or in the mechanical or ornamental arts do not 
possess a distinct, special economic value for such use over and above the normal 
uses of the general run of such deposits. Section 37 of the law has no applica- 
tion where the mineral for which a location is made is carried in or borne by 
one of such common varieties. 

$185.7 Restriction on use of unpatented mining claims. (a) The act in sec- 
tion 4 provides: 

“Any mining claim hereafter located under the mining laws of the United 
States shall not be used, prior to issuance of patent therefor, for any purposes 
other than prospecting, mining or processing operations and uses reasonably 
incident thereto. 

“Rights under any mining claim hereafter located under the mining laws of 
the United States shall be subject, prior to issuance of patent therefor, to the 
right of the United States to manage and dispose of the vegetative surface re- 
sources thereof and to manage other surface resources thereof (except mineral 
deposits subject to location under the mining laws of the United States). Any 
such mining claim shall also be subject, prior to issuance of patent therefor, to 
the right of the United States, its permittees, and licensees, to use so much of 
the surface thereof as may be necessary for such purposes or for access to 
adjacent land: Provided, however, That any use of the surface of any such 
mining claim by the United States, its permittees or licensees, shall be such as 
not to endanger or materially interfere with prospecting, mining or processing 
operations or uses reasonably incident thereto: Provided, further, That if at 
any time the locator requires more timber for his mining operations than is 
available to him from the claim after disposition of timber therefrom by the 
United States, subsequent to the location of the claim, he shall be entitled, free 
of charge, to be supplied with timber for such requirements from the nearest 
timber administered by the disposing agency which is ready for harvesting under 
the rules and regulations of that agency and which is substantially equivalent 
in kind and quantity to the timber estimated by the disposing agency to have 
heen disposed or from the claim: Provided, further, That nothing in this act 
shall be construed as affecting or intended to affect or in any way interfere with 
or modify the laws of the States which lie wholly or in part westward of the 
ninety-eighth meridian relating to the ownership, control, appropriation, use, 
and distribution of ground or surface waters within any unpatented mining 
claim. 

“Except to the extent required for the mining claimant's prospecting, mining 
or processing operations and uses reasonably incident thereto, or for the con- 
struction of buildings or structures in connection therewith, or to provide clear- 
ance for such operations or uses, or to the extent authorized by the United 
States, no claimant of any mining claim herafter located under the mining 
laws of the United States shall, prior to issuance of patent therefor, sever, 
remove, or use any vegetative or other surface resources thereof which are sub- 
ject to management or disposition by the United States under the preceding 
subsection (b). Any severance or removal of timber which is permitted under 
the exceptions of the preceding sentence, other than severance or removal to 
provide clearance, shall be in accordance with sound principles of forest 
management.” 

(b) The locator of an unpatented mining claim subject to the Act may not 
interfere with the right of the United States to manage the vegetative and 
other surface resources of the land, or use it so as to block access to or egress 
from adjacent public land, or use Federal timber for purposes other than for legit- 
imate mining, in accordance with Part 259 of this chapter... Nor may such 
locator block access to water needed in grazing use of the national forests or 
other public lands; to valuable recreation areas; nor prevent agents of the Fed- 


* Thus, while marble used in sculpture would not be a common variety of stone, ordinary 
building stone or sand and gravel or pumice or limestone used in building would be. 
‘For regulations relating to the disposition of materials on land administered by the 
Department of Agriculture see appropriate regulations of that Department. 
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eral Government from crossing the locator’s claim in order to reach adjacent 
lands for purposes of managing wild-game habitat or improving fishing streams so 
as to thwart the public harvest and proper management of fish and game 
resources on the public lands generally, both on located and on adjacent lands. 
The locator of an unpatented mining claim is limited in his use of the claim to 
those uses specified in the act such as prospecting, mining, or processing opera- 
tions and-uses reasonably incident thereto and is forbidden to use it for any 
other purposes such, for example, as for filling stations, curio shops, cafes, tourist 
or fishing and hunting camps. 

(c) Mining claims located prior to the date of the act will be subject to the act 
where determination has been made pursuant to section 5, that the locator’s sur- 
face rights are limited as provided in section 4, and where the owners have 
waived and relinquished all rights under section 6, which are contrary to or in 
eonflict with the limitations and restrictions specified as to hereafter located 
unpatented mining claims in section 4 of the act. See § 185.22 as to limitation 
of existing rights. 

(d) On mining claims located subsequent to the act, timber may be used 
by the claimants for mining purposes, but except for the purpose of clearance 
for mining activity, such timber must be cut in accordance with sound prin- 
ciples of forest management. When timber on the mining claim is removed by 
the Government subsequent to the location of the claim, free use of timber by 
the mining claimant of like kind and quantity from the nearest timber ad- 
ministered by the disposing agency is provided for, but only when and to the 
extent that it is required for mining operations on that claim and only in 
quantity and quality substantially equivalent to the timber removed from the 
claim by the Government. Any such timber may be cut and removed only 
under the rules and regulations of the administering agency. Regulations gov- 
erning applications and issuance of permits for the use of such timber on public 
lands administered by the Bureau of Land Management are contained in Part 
259 of this chapter.’ 

§ 185.8 Request for publication of notice to mining claimant. (a) The act 
in the first paragraph of section 5 (a) provides as follows: 

“The head of a Federal department or agency which has the responsibility 
for administering surface resources of any lands belonging to the United States 
may file as to such lands in the office of the Secretary of the Interior, or in such 
office as the Secretary of the Interior may designate, a request for publication of 
notice to mining claimants, for determination of surface rights, which request 
shall contain a description of the lands covered thereby, showing the section or 
sections of the public land surveys which embrace the lands covered by such 
request, or if such lands are unsurveyed, either the section or sections which 
would probably embrace such lands when the public land surveys are extended 
to such lands or a tie by courses and distances to an approved United States 
mineral monument.” 

The “request for publication of notice to mining claimants” authorized to be 
filed by the above-quoted portion of the act can be filed by the Federal depart- 
ment or agency which has the responsibility for administering surface resources 
of the lands to which the requested notice would relate. It must describe the 
land covered by the request by section, township, range, and meridian or, if the 
land is unsurveyed, either the section or sections which would probably embrace 
such lands if surveyed and showing the actual, or probable future township, 
range, and meridian depending on whether the township lines have been sur- 
veyed. If the probable future section or sections cannot be determined with 
reasonable certainty, then the description may be a metes and bounds descrip- 
tion of such area with a tie to a United States mineral monument. 

(b) A request for publication of notice under this subsection shall be filed with 
the land office of the Bureau of Land Management for the land district in which 
the lands are situated.“ No request for publication may include lands in more 
than one land district. 

§ 185.9 Hvidence necessary to support a request for publication. (a) The sec- 
ond and third paragraphs of section 5 (a) of the act provide in detail for the 
filing by the head of a Federal department or agency of certain evidence in 





*The land office for North Dakota and South Dakota is located at Billings, Montana ; 
that for Nebraska at Cheyenne, Wyoming, and that for Arkansas, Florida, Louisiana, and 
Mississippi, at Washington, D. C. 
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support of the request for publication of the notice referred to in § 185.8, as 
follows: 

“The filing of such request for publication shall be accompanied by an affidavit 
or affidavits of a person or persons over twenty-one years of age setting forth 
that the affiant or affiants have examined the lands involved in a reasonable 
effort to ascertain whether any person or persons were in actual possession of or 
engaged in the working of such lands or any part thereof, and, if no person or 
persons were found to be in actual possession of or engaged in the working of 
said lands or any part thereof on the date of such examination, setting forth 
such fact, or, if any person or persons were so found to be in actual possession 
or engaged in such working on the date of such examination, setting forth the 
name and address of each such person, unless affiant shall have been unable 
through reasonable inquiry to obtain information as to the name and address of 
any such person, in which event the affidavit shall set forth fully the nature 
and results of such inquiry. 

“The filing of such request for publication shall also be accompanied by the 
certificate of a title or abstract company, or of a title abstractor, or of an attorney, 
based upon such company’s, abstractor’s, or attorney’s examination of those 
instruments which are shown by the tract indexes in the county office of record 
as affecting the lands described in said request, setting forth the name of any 
person disclosed by said instruments to have an interest in said lands under 
any unpatented mining claim heretofore located, together with the address of 
such person if such address is disclosed by such instruments of record. ‘Tract 
indexes’ as used herein shall mean those indexes, if any, as to surveyed lands 
identifying instruments as affecting a particular legal subdivision of the public 
land surveys, and as to unsurveyed lands identifying instruments as affecting 
a particular probable legal subdivision according to a projected extension of 
the public land surveys.” 

(b) This part of the act requires the filing of an affidavit which may be made 
by any person or persons over twenty-one years of age who have examined the 
lands. It must show whether any person or persons were “in actual possession 
of or enguged in the working of said lands (the lands described in the request for 
publication of notice) or any part thereof” and, if they were, the name and 
address of each such person must be given if it can be learned by reasonable in- 
quiry and if it cannot be so learned, the affidavit must show in detail what inquiry 
or inquiries were made to obtain each such name and address. No definition of 
the terms “in actual possession” or “engaged in the working of said lands” will 
be attempted here, but the affidavits should recite what evidences of occupancy 
or workings were found. The request for publication must also be accompanied 
by a certificate executed as provided in the third paragraph of section 5 (a) and 
containing the information required by that paragraph to be furnished. If there 
are no tract indexes, as defined in the act, in the county office of record affecting 
the lands described in the request for publication a certificate executed as pro- 
vided in the said third paragraph of section 5 (a) to that effect must be furnished. 
A form of certificate which may be used at the option of the requesting depart- 
ment or agency is appended to the regulations in this part as Form No. 1.° 

§ 185.10 Publication of notice. If the request for publication and the accom- 
panying papers conform to the requirements of the act, the Manager or the 
Director, as may be appropriate, at the expense of the requesting department or 
agency, shall cause notice to mining claimants to be published in a newspaper 
having general] circulation in the county in which the lands involved are situated. 
If the notice is published in a daily newspaper it shall be published in the 
Wednesday issue for nine consecutive weeks, if in a weekly paper, in nine con- 
secutive issues, or if in a semi-weekly or tri-weekly paper, in the issue of the same 
day of each week for nine consecutive weeks. 

§ 185.11 Contents of published notice. (a) Section 5 (a) of the act specifies in 
detail what the published notice shall contain, as follows: 

“Such notice shall describe the lands covered by such request, as provided here- 
tofore, and shall notify whomever it may concern that if any person claiming or 
asserting under, or by virtue of, any unpatented mining claim heretofore located, 
rights as to such lands or any part thereof, shall fail to file in the office where 
such request for publication was filed (which office shall be specified in such 
notice) and within one hundred and fifty days from the date of the first publica- 





° The use of this form is not compulsory. 
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tion of such notice (which date shall be specified in such notice), a verified state- 
ment which shall set forth, as to such unpatented mining claim— 

“(1) The date of location; 

“(2) The book and page of recordation of the notice or certificate of 
location ; 

“(3) The section or sections of the public land surveys which embrace such 
mining claims; or if such lands are unsurveyed, either the section or sections 
which would probably embrace such mining claim when the public land 
surveys are extended to such lands or a tie by courses and distances to an 
approved United States mineral monument ; 

“(4) Whether such claimant is a locator or purchaser under such location ; 
and 

“(5) The name and address of such claimant and names and addresses 
so far as known to the claimant of any other person or persons claiming any 
interest or interests in or under such unpatented mining claim ; 

such failure shall be conclusively deemed (i) to constitute a waiver and relin- 
quishment by such mining claimant of any right, title or interest under such 
mining claim contrary to or in conflict with the limitations or restrictions speci- 
fied in section 4 of this act as to hereafter located unpatented mining claims, 
and (ii) to constitute a consent by such mining claimant that such mining claim, 
prior to issuance of patent therefor, shall be subject to the limitations and 
restrictions specified in section 4 of this act as to hereafter located unpatented 
mining claims, and (iii) to preclude thereafter, prior to issuance of patent, any 
assertion by such mining claimant of any right or title to or interest in or under 
such mining claim contrary to or in conflict with the limitations or restrictions 
specified in section 4 of this act as to hereafter located unpatented mining claims.” 

(b) The notice should conform to Form #2 appended to the regulations in 
this part.” 

§ 185.12 Service of notice. The last paragraph of section 5 (a) of the act 
provides with respect to service of the notice by personal delivery or by regis- 
tered mail, as follows: 

“Within fifteen days after the date of first publication of such notice, the 
department or agency requesting such publication (1) shall cause a copy of 
such notice to be personally delivered to or to be mailed by registered mail 
addressed to each person in possession or engaged in the working of the land 
whose name and address is shown by an affidavit filed as aforesaid, and to each 
person who may have filed, as to any lands described in said notice, a request 
for notices, as provided in subsection (d) of this section 5, and shall cause a copy 
of such notice to be mailed by registered mail to each person whose name and 
address is set forth in the title or abstract company’s or title abstractor’s or 
attorney’s certificate filed as aforesaid, as having an interest in the lands de- 
scribed in said notice under any unpatented mining claim heretofore located, 
such notice to be directed to such person’s address as set forth in such certificate ; 
and (2) shall file in the office where said request for publication was filed an 
affidavit showing that copies have been so delivered or mailed.” 

§ 185.13 Service of copies; failure to comply. If the department or agency 
requesting publication under these regulations shall fail to comply with the re- 
quirements of section 5 (a) of the act as to the personal delivery or mailing of a 
eopy of the published notice to any person, the publication of such notice shall 
be deemed wholly ineffectual as to that person or as to the rights asserted by that 
person and the failure of that person to file a verified statement, as provided in 
such notice shall in no manner affect, diminish, prejudice or bar any rights of 
that person. 

§ 185.14 Proof of publication. After the period of newspaper publication has 
expired, the department or agency requesting the publication shall obtain from 
the office of the newspaper or publication a sworn statement that the notice 
was published at the time and in accordance with the requirements under the 
regulations of this part, and shall file such sworn statement in the office where 
the Request for Publication was filed. 

$185.15 Failure of claimant to file verified statement. If any claimant under 
any unpatented mining claim located prior to July 23, 1955, which embraces 
any of the lands described in any notice published in accordance with the regu- 
lations in this part shall fail to file a verified statement, as specified in such 
published notice (see § 185.10), within one hundred and fifty days from the date 





5 The use of this form is not compulsory. 
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of the first publication of such notice, such failure shall be conclusively deemed 
except as otherwise provided in § 185.13: 

(a) To constitute a waiver and relinquishment by such mining claimant of 
any right, title, or interest under such mining claim contrary to or in conflict 
with the limitations or restrictions specified in section 4 of the Act as to mining 
claims located after its enactment. 

(b) To constitute a consent by such mining claimant that such mining claim, 
prior to issuance of patent thereof, be subject to the limitations and restric- 
tions specified in section 4 of the act as to mining claims located after its 
enactment. 

(c) To preclude thereafter prior to the issuance of patent any assertion by 
such mining claimant of any right or title to or interest in or under such mining 
claim contrary to or in conflict with the limitations or restrictions specified in 
section 4 of the act as to unpatented mining claims located after its enactment. 
A verified statement under this section may follow Form No. 3 appended to the 
regulations of this part. 

§ 185.16 Hearing: time and place. If any verified statement shall be filed 
by a mining claimant as provided under § 185.11, then the Field Commissioner 
or the Director, as may be appropriate, shall fix a time and place for a hearing 
to determine the validity and effectiveness of any right or title to or interest 
in or under such mining claim which the mining claimant may assert contrary 
to or in conflict with the limitations or restrictions specified in section 4 of the 
act as to unpatented mining claims located after its enactment. The Field 
Commissioner shall notify the department or agency and all mining claimants 
entitled to notice as the result of the filing of such verified statement of the time 
and place of such hearing at least 30 days in advance thereof. The notice of 
hearing shall contain a statement specifying the issues upon which evidence 
will be submitted at the hearing. Such hearing shall be held in the county where 
the lands in question, or parts thereof, are located unless the mining claimant 
agrees otherwise. 

$185.17 Stipulation between parties. Where verified statements are filed 
asserting rights to an aggregate of more than twenty mining claims, any single 
hearing shall be limited to a maximum of twenty mining claims unless the parties 
affected shall otherwise stipulate and as many separate hearings shall be set as 
shall be necessary to comply with section 5 (c) of the act. If at any time prior 
to a hearing the department or agency requesting publication of notice and any 
person filing a verified statement pursuant to such notice shall so stipulate, 
then to the extent so stipulated, but only to such extent, no hearing shall be held 
with respect to rights asserted under that verified statement, and to the extent 
defined by the stipulation the rights asserted under that verified statement shall 
be deemed to be unaffected by the notice published pursuant to that request. 

$185.18 Hearing: procedures. The procedures with respect to notice of such 
a hearing and the conduct thereof, and in respect to appeals, shall follow the 
rules of practice of the Department of the Interior and the Bureau of Land 
Management (Part 221 of this title) relating to contests or protests affecting 
public lands of the United States so far as they are applicable. 

§185.19 Effect of decision affirming a mining claimant's rights. (a) If the 
final decision rendered in any hearing held pursuant to section 5 of the act shall 
affirm the validity and effectiveness of any mining claimant's right or interest 
under a mining claim asserted in accordance with the provisions of that section, 
then no subsequent proceedings under section 5 of the act shall have any force 
or effect upon the so-affirmed right or interest of such mining claimant under such 
mining claim. 

(b) If it is finally determined as the result of such a hearing that the claim- 
ant has no right or title to or interest in or under his mining claim which he 
may assert contrary to or in conflict with the limitations and restrictions speci- 
fied in section 4 of the act, then those limitations and restrictions shall apply 
with respect to such mining claim. 

$185.20 Recording by mining claimant of request for copy of notice. (a) 
Section 5 (d) of the act provides as follows: 

“Any person claiming any right under or by virtue of any unpatented mining 
claim heretofore located and desiring to receive a copy of any notice to mining 
claimants which may be published as above provided in subsection (a) of this 
section 5, and which may affect lands embraced in such mining claim, may cause 
to be filed for record in the county office of record where the notice of certificate 
of location of such mining claim shall have been recorded, a duly acknowledged 
request for a copy of any such notice. Such request for copies shall set forth 
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the name and address of the person requesting copies and shall also set forth, 
as to each heretofore located unpatented mining claim under which such person 
asserts rights— 
““(1) The date of location: 
“(2) The book and page of the recordation of the notice or certificate of 
location; and 
“(3) The section or sections of the public land surveys which embrace 
such mining claim; or if such lands are unsurveyed, either the section or 
sections which would probably embrace such mining claims when the public 
land surveys are extended to such lands or a tie by courses and distances to 
an approved United States mineral monument. 
Other than in respect to the requirements of subsection (a) of this section 5 as 
to personal delivery or mailing of copies of notices and in respect to the provi- 
sions of subsection (e) of this section 5, no such request for copies of published 
notices and no statement or allegation in such request and no recordation thereof 
shall affect title to any mining claim or to any land or be deemed to constitute 
constructive notice to any person that the person requesting copies has, or claims, 
any right, title, or interest in or under any mining claim referred to in such 
request.” 

(b) A request for a copy of notices recorded pursuant to the regulations in this 
part may follow Form No. 4 appended to the regulations in this part. 

§ 185.21 Waiver of rights by mining claimants. (a) Section 6 of the Act pro- 
vides as follows: 

“The owner or owners of any unpatented mining claim heretofore located may 
waive and relinquish all rights thereunder which are contrary to or in conflict 
with the limitations or restrictions specified in section 4 of this act as to here- 
after located unpatented mining claims. The execution and acknowledgment of 
such a waiver and relinquishment by such owner or owners and the recordation 
thereof in the office where the notice or certificate of location of such mining 
claim is of record shall render such mining claim thereafter and prior to issuance 
of patent subject to the limitations and restrictions in section 4 of this act in all 
respects as if said mining claim had been located after enactment of this act, 
but no such waiver or relinquishment shall be deemed in any manner to consti- 
tute any concession as to the date of priority of rights under said mining claim 
or as to the validity thereof.” 

(b) A waiver under this section may follow Form 5 appended to the regula- 
tions in this part.’ 

§ 185.22 Limitation of existing rights: exclusion of reservation in patents. 
The act in section 7 provides as follows: 

“Nothing in this act shall be construed in any manner to limit or restrict or to 
authorize the limitation or restriction of any existing rights of any claimant 
under any valid mining claim heretofore located, except as such rights may be 
limited or restricted as a result of a proceeding pursuant to section 5 of this act, 
or as a result of a waiver and relinquishment pursuant to section 6 of this act: 
and nothing in this act shall be construed in any manner to authorize inclusion 
in any patent hereafter issued under the mining laws of the United States for any 
mining claim heretofore or hereafter located, of any reservation, limitation, or 
restriction not otherwise authorized by law, or to limit or repeal any existing 
authority to include any reservation, limitation, or restriction in any such patent, 
or to limit or restrict any use of the lands covered by any patented or unpatented 
mining claim by the United States, its lessees, permittees, and licensees which is 
otherwise authorized by law.” 


This section makes it clear that all of the rights of mining claimants existing on 
the date of the act are preserved and will continue unless: 

(1) Claimant fails to file a verified statement in response to a published notice 
as provided in section 5 (b) of the act and § 185.15; (2) it is determined as a 
result of a hearing pursuant to Section 5 (c) that such rights asserted in a verified 
statement are not valid and effective; (3) the claimant waives and relinquishes 
his rights pursuant to section 6. It also preserves to all mining claimants the 
right to a patent unrestricted by anything in the act and provides that no 
limitation, reservation or restriction may be inserted in any mineral patent unless 
authorized by law, but it also makes it clear that all laws in force on the date 
of its enactment which provide for any such reservation, limitation, or restriction 
in such patents and all authority of law then existing for the use of lands 
embraced in unpatented mining claims by the United States, its lessees, permittees, 
and licensees continue in full force and effect. 


5 The use of this form is not compulsory. 
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Form No. 1 
[See 43 CFR 185.9] 
CERTIFICATE 


The undersigned hereby certifies that: 

#1, *It, *he, *she is a duly qualified and licensed *Title Company, * Abstract 
Company, *Title Abstractor. 

#1. *He, *she is an attorney admitted to practice law in one or more of the 
States in the United States of America, or the Territory of Alaska. 

2. *It, *he, *she has examined the instruments affecting the hereinafter 
described lands, of record in the public records of the county in which the lands 
are situate as shown by the tract indices of the public records in the county 
office of record for said county; the lands hereinabove referred to being situate 
ie Tie I a paces apetios So UNG TG dian nieces lence diacemcam! , and described as 
follows: 

(Describe as described in the Request for Publication, in conformity with re- 
quirements of section 5 (a) of Act of July 23, 1955 (69 Stat. 367; sec. 48 CFR 
185.8).) 

38. Based upon the undersigned’s said examination of said instruments, there is 
set forth below the name of each person** disclosed by said instruments to have 
an interest in said lands under any unpatented mining claim located prior to 
the enactment of the Act of July 23, 1955 (69 Stat. 367), together with the address 
of such person if disclosed by such instruments of record: 


(If individual) 


(If so disclosed) (If not disclosed, write 
4 “not disclosed”’) 
In witness whereof, this Certificate is executed this _.._-- SIRT neti nushtbinaiadais 
tiene 


(If corporation ) 


TEU scx ceicencareenteansersarataninaaneiatiaiaamieediiet odin oar 
(Designate below signature office of person 
signing for corporation) 
PATRON caiinctitseas insects tite, tes eat ictal, in aceasta taitetae 
na sia = ee —_— eae 
Address 


Nore: Affix corporate seal if corporation executes. 


Form No. 2 
[See 43 CFR 185.11] 
NOTICE TO MINING CLAIMANTS 


Published pursuant to section 5 of the Act of July 23, 1955 (69 Stat. 367). 
To whomever it may concern: 


Notice is hereby given in pursuance of a proper Request for Publication hereto- 
fore filed in accordance with section 5 of the Act of July 23, 1955 (69 Stat. 367), 
and the regulations thereunder (43 CFR 185.11) : 

1 RUOh OW idccoseds 5S secauncieemidanmiaiaiasaie , whose address is 

(Date) (Name of applicant) 
filed in the Land Office of the Bureau of Land Management, Department of the 
Ste OF oie , a request for publication of notice to all mineral 
locators or any persons claiming under them involving a mining claim or claims 
located on lands in the County of ____----~- scceieaibeni BE OU pittsetiicinaies , described 
as follows, to-wit: Township —.--_.------ Se 
Meridian. 


(Describe in conformity with requirements of section 5 (a) of the Act of July 23, 1955 
(69 Stat. 367; Sec. 438 CFR 185.8).) 


2. That if any person claiming or asserting under, or by virtue of, any un- 
patented mining claim located prior to July 23, 1955, any right or interest in the 
vegetative surface resources and other surface resources as to the above-de- 

93041—57 6 
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scribed lands or any part thereof, shall fail to file in the Land Office of the Bureau 
of Land Management at ~.------_-~ , and within 150 days from the below-stated 
date of first publication of this Notice, a verified statement which shall set forth 
as to such mining claim: 

(1) The date of location ; 

(2) The book and page of recordation of the notice or certificate of location; 

(3) The section or sections of the public land surveys which embrace such 
mining claim; or if such lands are unsurveyed either the section or sections 
which would probably embrace such mining claim when the public land surveys 
are extended to such lands or a tie by courses and distances to an approved 
United States mineral monument ; 

(4) Whether such claimant is a locator or purchaser under such location ; and 

(5) The name and address of such claimant and names and addresses so far 
as known to the claimant of any other person or persons claiming any interest 
or interests in or under such unpatented mining claim ; 
such failure shall be conclusively deemed (i) to constitute a waiver and re- 
linquishment of such mining claimant of any right, title, or interest under such 
mining claim contrary to or in conflict with the limitations or restrictions 
specified in section 4 of the Act of July 23, 1955 (69 Stat. 367), as to unpatented 
claims located after that date, and (ii) to constitute a consent by such mining 
claimant that such unpatented mining claim shall be subject to said limitations 
and restrictions, and (iii) to preclude thereafter, prior to issuance of patent, any 
assertion by such mining Claimant of any right or title to or interest in or under 
such mining claim contrary to or in conflict with said limitations or restrictions. 
Section 4 provides, generally, that unpatented mining claims located after July 
23, 1955, shall not be used for purposes other than mining or uses reasonably 
incident thereto; that such claims will be subject to the right of the United 
States to manage and dispose of the vegetative surface resources thereof and to 
manage other surface resources thereof; and that, except to the extent required 
for mining operations and uses reasonably incident thereto or to provide Clear- 
ance for such operations or uses, claimants of such claims shall not use or dispose 
of vegetative or other resources thereof; and that, except for clearance for’ such 
purposes, any permitted severance or removal must be in accordance with sound 
principles of forest management. 

The date of first publication of this Notice shall be __--_- 

Dated § cates pos ul ecu 


Department of the Interior) 
BAF M POISON § hse ities 
(Date) 


Form No. 3 
[43 CFR 185.15] 


VERIFIED STATEMENT OF MINING CLAIMANT PURSUANT TO SECTION 5 OF THE ACT OF 
JULY 238, 1955 (69 STAT. 367) 


Pursuant to the provisions of section 5 of the Act of July 23, 1955 (69 Stat. 
367), and to the applicable regulations thereunder (43 CFR 185.15) the under- 
signed respectfully state(s) and represent (s) : 

1. Under and by virtue of the hereinafter mentioned mining claim(s) located 
prior to July 23,.1955, the undersigned ............._...- , whose address is 
he Ata , Claims rights in the vegetative surface resources and other 
surface resources. 

2. Said mining claim(s) is/are situate in the County of _.__-______~_ , State of 
Boake , and is/are identified as follows: 


Notice or certificate 
Date of | of location recorded 


Name of mining claim location 


' 
joer 
oT. 


| Book | Page 
piven = “ ie 
} 
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#3. Said mining claim(s) is/are embraced in the following sections(s) of the 
public land surveys, namely: Township ~--------~----- , ROMS cicnaicnnuiad 
Sicilia diet aeamtei Meridian, Section(s) ~-....-----~-~-. 

##3. Said mining claims(s) will probably be embraced in the following sec- 
tion(s) when the public land surveys are extended to the lands covered by said 
mining claim(s), namely: Township ~-----------~-- , Range 
a tS...0538bR5 Meridian, Section(s) ~-.-------.---. 

Nore: In lieu of ##3, the mining claim may be described by a tie by courses 
and distances to an approved United States mineral monument. 

4. The undersigned is a locator or purchaser under said mining claim(s) 
follows, to-wit: 


(Claimant’s interest) 

(Insert opposite the name of each claim the word “locator” or the word “pur- 
chaser”, to show the nature of the mining claimant’s interest.) 

The names and addresses, so far as known to the undersigned claimant, of 
any other person or persons claiming any interest or interests in or under the 
above-named unpatented mining claim @) are as follows: 

(Set forth the name and address of each other claimant, so far as known in 
mining claimant filing above statement, and identify which of the above-named 
mining claim(s) each such other claimant is interested in.) 

6. This verified statement of the undersigned mining claimant is being filed in 
accordance with the provisions of section 5 of said act and pursuant to a notice 
to mining claimants within one hundred and fifty (150) days from the first pub- 
lication of said Notice. 

Dater 


(Mining claimant) 

#Use this paragraph 3 where public land surveys have been extended to the 
lands on which the mining claim(s) are situated. 

# # Use this paragraph 3 where public land surveys have not been extended to 
the lands on which the mining claims are situated. Or as an alternative, give 
as to each mining claim a tie by courses and distances from the location or dis- 
covery monument or a specified corner of the mining claim, to an approved United 
States Mineral Monument identified by its official survey number. 


VERIFICATION 
(Where mining Claimant is an individual) 


cn tei leech ini cme ie Rc rica ce ac ce a ai ghia , being 


(Name of mining claimant) 


first duly sworn deposes and says that (s)he is the mining claimant who executed 
the foregoing Statement of Mining Claimant; that (s)he has read the said fore- 
going verified statement and knows the contents thereof; and that the same is 
true of his/her own knowledge. 
Subseribed and sworn to before me this 


(Notary Public in and for the “State of 
waitnpanuminaicaplinie » <GS. 66: «.. Knee) 
My commission expires : 


VERIFICATION 


(Where mining claimant is a corporation) 


Seen ition Mintctaas LRRD 
(Name of corporation) 
the corporation named in and whose name is subscribed to the foregoing Verified 
Statement of Mining Claimant, and makes this verification for and on behalf of 
said corporation ; that (s)he has read the foregoing Verified Statement of Mining 
Claimant, and that the same is true of his/her own knowledge. 
(Notary Public in and for the State of 
aisindadamennmeaiidiiea , County of 


My Commission expires: 
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Form No. 4 
[438 CFR 185.20] 


REQUEST OF MINING CLAIMANT FOR COPY OF NOTICE 


Pursuant to the provisions of section 5 of the Act of July 23, 1955 (69 Stat. 
367) and to the applicable regulations thereunder (483 CFR 185.20), the under- 
signed hereby requests a copy of any notice to mining claimants which may be 
published by the Secretary of the Interior of the United States or his designated 
representative, as provided in section 5 of said act, affecting any of the lands 
hereinafter described and in that connection respectfully state(s) and repre- 
sent(s): 

1. Under and by virtue of the hereinafter mentioned mining claim(s) located 
prior to enactment of the Act of July 23, 1955 (69 Stat. 367), the under- 


I nr a ace eae cherce cepa peel ume eg een eaeamaertcede coer era ah , whose address 
(Name) 

MW Ahi  Bi oe Se ee ee eS eS, claims ri s in the vegeta- 

is lai right th t 


tive surface resources or other surface resources as defined in said act. 
2. Said mining claim(s) is/are situate in the County of __--_-_______-_------, 
eS RR eh ae , and are identified as follows: 


| Notice or certificate 
Date of | of location recorded 
Name of mining claim | location 


Book Page 


} 
} 
| 
ee —___—___—| —__ 


3. Said mining claim(s) is/are embraced in the following section(s) of the 
public land surveys, namely: Township —------- , Range 
Meridian, Sections ____-_--_ : or 

4. Said mining claim(s) will probably be embraced in the following section(s) 
when the public land surveys are extended to the lands covered by said mining 
claim(s), namely: Township ~~ ---~-- ear os canseiainceast Meridian, 
Section (6) <2... 

Note: In lieu of paragraph 4, the mining claim may be described by a tie 
by courses and distances to an approved United States mineral monument, 

5. The undersigned is a locator or purchaser under said mining claim(s) as 
follows, to-wit: 


(Claimant’s interest) 
(Insert opposite the name of each claim the word “locator” or the word 
“purchaser”, to show the nature of the mining claimant’s interest). 
Pens cticceenkcccndnindies 


(Mining Claimant) 


[43 CFR 185.21] 


WAIVER OF RIGHTS TO VEGETATIVE AND OTHER SURFACE RESOURCES ON UNPATENTED 
MINING CLAIMS LOCATED PRIOR TO JULY 23, 1955 


Pursuant to the provisions of section 6 of the Act of July 23, 1955 (69 Stat. 


OO?) (RPO ieneh te iadeln ns , the undersigned mining claimant(s), whose ad- 
SRORR (OR) IGBTs shad ieenceme 5 aceqenoneiiagleeegcnphs daa being the owner(s) 
of the unpatented mining claim(s) situate in the County of _...._______ , State 


OF gb BE Makin drei , and identified as follows: 
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| Notice or certificate 
Date of | of location recorded 
Name of mining claim BOOED Tiecnsnitenictiiits 


| Book 





which claim(s) is/are located on the following described public survey lands, 


namely: Township —.--------~_- > ROAM OO ast tees » hte dt naces Meridian, 
Sections: .___._._.___.___: Subdivision _...._._...__--: or which mining claim (s) 
is/are located on lands which when surveyed will probably be, namely: Town- 
OO since R ition mT ee niente Meiabiiasiemad Meridian, Section(s) : 


(Note: in lieu of the above paragraph, the mining claim may be described by a 
tie by courses and distances to an approved United States mineral monument.) 

And being a locator or purchased under said mining claim(s) as follows, 
to-wit: 


(Claimant’s interest) 

(Insert opposite the name of each claim the word “locator” or the word 
“‘purchaser” to show the nature of the mining claimant’s interest). Do hereby 
waive and relinquish all rights under such claim(s) which are contrary to or in 
conflict with the limitations or restrictions specified in Section 4 of the Act of 
July 23, 1955 (69 Stat. 367) as to mining claims located after that date. 

The names and addresses, so far as known to the undersigned claimant(s), 
of any other person or persons claiming any interest or interests in or under the 
above-named unpatented mining claim(s) are as follows: 

(Set forth names and addresses of each other claimant, so far as known to 
mining claimant filing above statement, and identify which of the above-named 
mining claim(s) each such other claimant is interested in). 

UNM oh ak naiadd ingle nine 


(Signature) 

(Note: Append proper acknowledgment for individual, or for officer or other 
authorized representative of corporation, in compliance with laws of the State 
where the lands are situated. ) 

[F. R. Doe. 56-5451; Filed, July 10, 1956; 8: 45 a. m.] 


AMERICAN MINING CONGRESS, 
Washington, D.C., August 7, 1956. 
Hon. Eywarp C. WoOozLEy, 
Director, Bureau of Land Management, 
Department of the Interior, Washington, D. C. 


DearR Mr. WoozLey: We have reviewed with great care the proposed regula- 
tions to implement Public Law 167, which were published in the Federal Register 
Wednesday, July 11, 1956. As in the case of regulations under Public Law 585, 
these proposed regulations have also had careful study by Messrs. Raymond B. 
Holbrook and Clair M. Senior of our Public Lands Committee, who, as you know, 
worked very hard in the development of the language for Public Law 167. 

We know that you are keenly interested in seeing that the administration of 
this law is carried out completely in accord with the intent of Congress and in 
absolute fairness to all parties having rights on the public domain. 

In reviewing the proposed regulations we have found that some statements 
made therein might result in misinterpretation of the language by mining claim- 
ants and thus bring about unnecessary contests in the proceedings provided for 
in the law should the regulations become operative in their present state. For 
this reason we are enclosing suggestions for changes in language of various sec- 
tions of the proposed regulations which we believe will be helpful in their ad- 
ministration, and at the same time will make sure that the intent of the law is 
made fully effective. 
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We sincerely hope that you will give favorable consideration to our sugges- 
tions and that they may be incorporated in the regulations which will be pub- 
lished at a later date. 

Respectfully submitted. 

JULIAN D. CONOVER, 
Executive Vice President. 


CHANGES RECOMMENDED BY THE AMERICAN MINING CONGRESS IN THE PROPOSED 
ReeuLatTions To IMPLEMENT PusLic Law 167 AS PUBLISHED IN THE FEDERAL 
REGISTER OF WEDNESDAY, JULY 11, 1956, at Paces 5136-5141 


The American Mining Congress respectfully recommends that the following 
changes be made in the proposed regulations governing the implementation of 
Public Law 167 as published in the Federal Register of July 11 beginning at 
page 5136: 

Section 185.7. Restriction on the use of unpatented mining claims. 

Strike out proposed language for section 185.7 (b) (c) and (d), and sub- 
stitute in lieu thereof the following: 

“(b) The locator of an unpatented mining claim subject to the Act is limited 
in his use of the claim to those uses specified in the Act, namely prospecting, 
mining, or processing operations and uses reasonably incident thereto. He is 
forbidden to use it for any other purpose such, for example, as for filling sta- 
tions, curio shops, cafes, tourist, or fishing and hunting camps. Except as such 
interference may result from uses permitted under the Act, the locator of an 
unpatented mining claim subject to the Act may not interfere with the right of 
the United States to manage the vegetative and other surface resources of the 
land, or use it so as to block access to or egress from adjacent public land, or use 
Federal timber for purposes other than those permitted under the Act,’ or 
block access to water needed in grazing use of the national forests or other 
public lands, or block access to recreational areas, or prevent agents of the 
Federal Government from crossing the locator’s claim in order to reach ad- 
jacent lands for purposes of managing wild-game habitat or improving fishing 
streams so as to thwart the public harvest and proper management of fish and 
game resources on the public lands generally, both on located and on adjacent 
lands. 

“(e) Mining claims located prior to the date of the Act will be subject to the 
Act where determination has been made pursuant to section 5 of the Act, that 
the locator’s surface rights are limited as provided in section 4 of the Act, 
or where the owners have waived and relinquished all rights under section 6 of 
the Act, which are contrary to or in conflict with the limitations and restrictions 
specified as to hereafter located unpatented mining claims in section 4 of the 
Act. See section 185.22 as to effect on existing rights. 

“(d) On mining claims subject to the provisions of the Act, timber may be 
used by the claimants only for the purposes permitted under the Act, and, except 
where timber is removed to provide clearance for operations or uses permitted 
under the Act, such timber must be cut in accordance with sound principles 
of forest management. When timber on a mining claim is disposed of by the 
Government subsequent to the location of the claim, free use of timber by the 
mining claimant of like kind and quantity from the nearest timber administered 
by the disposing agency is provided for, but only when and to the extent that 
is required for their mining operations and only in kind and quantity sub- 
stantially equivalent to the timber removed from the claim by the Government. 
Any such timber may be cut and removed only under the rules and regulations 
of the administering agency. Regulations governing applications and issuance 
of permits for the use of such timber on public lands administered by the Bureau 
of Land Management are contained in part 259 of this chapter.” 

Section 185.8. Request for publication of notice to mining claimant. 

Make the following change in section 185.8 (a): In the sentence beginning 
“It must describe the land covered by the request by section, etc.” strike out 
the words “if surveyed and showing the actual, or probable future township, 
range, and meridian depending on whether the township lines have been sur- 
veyed. If the probable future section or sections cannot be determined with 
reasonable certainty, then the description may be” and substitute in lieu thereof 
the following: “when the public land surveys are extended to such lands or by”. 
The sentence would then read “It must describe the land covered by the request 
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by section, township, range, and meridian or, if the land is unsurveyed, either 
the section or sections which would probably embrace such lands (when the 
public lands surveys are extended to such lands or by) a metes and bounds 
description of such area with a tie to a United States mineral monument.” 

Section 185.9. Evidence necessary to support a request for publication. 

In the seventh line of section 185.9 (b) strike out the word “said” at the 
end of that line and substitute the word “such.” 

Section 185.15. Failure of claimant to file verified statement. 

In the sixth line of section 185.15 (a) following the words “Section 4 of the 
act as to” add the word “unpatented” before the words “mining claims.” 

Similarly in section 185.15 (b) in the sixth line thereof add the word “un- 
patented” before the words “mining claims.” 

Section 185.22. 

The title of this section should be changed to read “Protection of Existing 
Rights: Exelusion of Reservation in Patents.” This would eliminate the word 
“limitation” from the title. 

Section 185.22. 

After the words “(1) Claimant fails” insert the following language: “subject, 
however, to the provisions of section 185.13 hereof.” 

Form No. 2. Notice to mining claimants. 

In line 5 of the suggested notice a reference (48 C. F. R. 185.11) should be 
changed to read (48 C. F. R. 185.8-185.12). 

In the fourth line of paragraph 2 of form No. 2 after the word “right” add 
a comma and the word “title.” 

Also, in paragraph 2 of 1. ‘m No. 2 in the fifth line after the words “surface 
resources” add the following: “under such mining claim, contrary to or in 
conflict with the limitations or restrictions specified in section 4 of said Act.” 

In section 5 of form No. 2 on page 5140, F. R., July 11, at end of line 7 and 
following the word “relinquishment” strike out the word “of” and substitute 
the word “by.” 

In the same section 5 of form No. 2 in line 25 strike out the word “mining” 
and substitute therefor the words “prospecting, mining, or processing opera- 
tions.” 

In the same section 5 at line 35 following the words “vegetative or other” 
insert the word “surface.” 

In line 37 of the same section 5 of form No. 2 after the words “severance or 
removal” add the words “of timber.” 

In the same section 5 of form No. 2 at the end of line 39 following the period 
after the word “management” add the following new sentence: “Said section 4 
also provides that any use of the surface of any such mining claim by the 
United States, its permittees or licensees, shall be such as not to endanger or 
materially interfere with the prospecting, mining, processing, or reasonably 
incident uses by the mining claimant.” 

In form No. 3, beginning at the bottom of page 5140 of F. R. July 11 at line 
10 of section 1 strike out the words “in the vegetative surface resources and 
other surface resources,” and substitute in lieu thereof the following: “contrary 
to or in conflict with the limitations or restrictions specified in section 4 of said 
Act.”’ 

In section 1 of form No. 4 at line 6 strike out the words “in the vegetative sur- 
face resources or other surface resources as defined in said act’’, and substitute 
the following language “contrary to or in conflict with the limitations or restric- 
tions specified in section 4 of said Act”. 

The note appearing at the end of form No. 4 which states “insert opposite the 
name of each claim the word ‘locator’ or the word ‘purchaser’, to show the 
nature of the mining claimant’s interest” should be further amended by the addi- 
tion of a new sentence reading as follows: “Use the word ‘purchaser’ where 
claimant’s interest is other than that of a locator’. 

The American Mining Congress has additional suggestions for amendment of 
form No. 5 which it would like to submit for consideration of the Department 
within the next week. 

Note. In addition to the above changes, Footnote No. 2 to section 185.6 (b) 
should be amended by striking out the words “used in sculpture” in the first line 
of said footnote. 
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SaLt LAKE City, UTAH, August 9, 1956. 
Mr. Harry MOFFETT, 
American Mining Congress, 
Ring Building, Washington, D. C. 


DeAaR Harry: Enclosed are two copies of redrafted Form No. 5: Waiver Pur- 
suant to Section 6 of the Act of July 23, 1955 (69 Stat. 367) which Clair and I 
drafted this morning. As we see it, the form is merely suggestive, as there is 
nothing in the act that requires that it be used. The phrasing of the form pub- 
lished is involved and the waiver and relinquishment is near the end of the form. 
An attempt has been made to simplify and shorten the form and we think by so 
doing, it will be more acceptable. 

The usual procedure in conveying a mining claim is to describe it by name of 
elaim and book and page of recordation. No attempt is made to identify it 
with respect to the public land survey. For that reason we have not included 
that part of the form which begins “which claim(s) is/are located on the 
following” and ends with the words “United States Mineral Monument.” 

We see no reason why the person waiving should certify as to the names and 
addresses of other persons claiming an interest. Inquiry could be made at the 
time of accepting the waiver of any such persons, but we do not think the per- 
son waiving should be required to include in the waiver a representation as to 
such persons. 

The provision with respect to the name, address and interest of the person 
waiving has been changed. 

I will appreciate your following up on the enclosed suggestions. 

Best regards. 

Sincerely, 
R. B. HoLsroox. 
Form No. 5 


WAIVER PURSUANT TO SECTION 6 OF THE ACT OF JULY 23, 1955 (69 STAT. 367) 


Pursuant to the provisions of section 6 of the act of July 23, 1955 (69 Stat. 
367), the undersigned owner(s) of the herein-below designated interest(s) in 
the herein-below described unpatented mining claim(s) which were located prior 
to July 23, 1955, hereby waive(s) and relinquish(es) any and all rights of the 
undersigned under said mining claim(s) which are contrary to or in conflict 
with the limitations or restrictions specified in section 4 of said Act of July 23, 
1955, as to mining claims located after that date. 

The unpatented mining claim(s) covered by this waiver is/are situate in the 
Gounty Of) ci seiind, Statevof. 25 sncsun , and identified as follows: 


Date of | of location recorded 


Name of mining claim location 


| Notice or certificate 

| E 

Book Page 
oe = 


The name(s), address(es) and interest(s) of the undersigned in said unpatented 
mining claim(s) are as follows: 


Name Address Intereat * 


(Append proper acknowledgment for individual, or for officer or other author- 
ized representative of corporation, in compliance with the laws of the State where 
the lands are situated. ) 


1State nature of interest(s), for example—‘“locator’, or if not a locator, ‘‘owner”, 
“royalty holder’, ‘“optionee’’, “purchaser” or “‘lessee’’. 
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UNITED STATES DEPARTMENT OF THE INTERIOR, 
BUREAU OF LAND MANAGEMENT, 
Washington, D. C., September 19, 1956. 


Memorandum 

To: Secretary of the Interior. 

From: Director, Bureau of Land Management. 

Subject: Regulations, act of July 23, 1955 (69 Stat. 367, 30 U.S. C., sec. 601). 


On July 13, 1956 there was published in the Federal Register proposed regu- 
lations under the act of July 23, 1955 (69 Stat. 367, 30 U. S. C., sec. 601), which 
provide for the multiple development and management of mineral deposits and 
vegetative and other surface resources. The proposed regulations allowed inter- 
ested persons 30 days from the date of publication of the notice in the Federal 
Register to submit written comments, suggestions or objections with respect to 
the proposed regulations. 

The only comments or suggestions received by this office within the 30-day 
period were from the American Mining Congress. There is submitted herewith 
the final draft of the regulations incorporating those suggestions with the recom- 
mendation that they be approved. As the result of those suggestions, which were 
carefully considered, section 185.122 has been revised, as was Form No. 5. 

The regulations and forms will be republished in the Federal Register after 
approval. 

Npwakp Wooz.ey, Director. 

Attachment approved September 28, 1956, by Fred A. Seaton, Secretary of the 
Interior and returned. 


TITLE 43—PUBLIC LANDS: INTERIOR 
CHAPTER I—BUREAU OF LAND MANAGEMENT, DEPARTMENT OF THE INTERIOR 


Subchapter L—Mineral Lands 
[Cireular No. 1961] 
PART 185—GENERAL MINING REGULATIONS 
RIGHTS ACQUIRED BY LOCATION PURSUANT TO ACT OF JULY 28, 1955 
*art 185 is amended by adding thereto the following: 


RIGHTS ACQUIRED BY LOCATION PURSUANT TO ACT OF JULY 23, 1955 
See, 

185.120 Purpose and authority. 

185.121 Common varieties; defined. 

185.122 Restriction on use of unpatented mining claims. 
185.123 Request for publication of notice to mining claimant. 
185.124 Evidence necessary to support a request for publication. 
185.125 Publication of notice. 

185.126 Contents of published notice. 

185.127 Service of notice. 

185.128 Service of copies ; failure to comply. 

185.129 Proof of publication. 

185.180 Failure of claimant to file verified statement. 

185.131 Hearing; time and place. 


185.132 Stipulation between parties. 

185.133 Hearing; procedures. 

185.134 Effect of decision affirming a mining claimant's rights. 

185.135 Recording by mining claimant of request for copy of notice. 
185.136 Waiver of rights by mining claimants. 

185.137 Protection of existing rights ; exclusion of reservation in patents. 


) 
AUTHORITY ;: §§ 185.120 to 185.137 issued under sec. 1, 61 Stat. 681, as amended; 30 
U. 8. C. 601. 


§ 185.120. Purpose and authority. The act of July 28, 1955 (69 Stat. 367, 30 
U. S. C. see. 601), was enacted “to amend the act of July 31, 1947 (61 Stat. 681) 
and the mining laws to provide for multiple use of the surface of the same tracts 
of the public lands, and for other purposes.” The regulations in this part are 
intended to implement only sections 3 to 7, inclusive, of said act hereinafter more 
fully identified” The word “act”? when used in §§ 185.120 to 185.137, inclusive, 
refers to the act of July 23, 1955. 





1 Sections 1 and 2 thereof relate specifically to the Materials Act of July 31, 1947, and 
will be implemented by the amendments of Part 259. 
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§ 185.121 Common varieties: defined. (a) The act in section 3 provides: 

“A deposit of common varieties of sand, stone, gravel, pumice, pumicite, or 
cinders shall not be deemed a valuable mineral deposit within the meaning of the 
mining laws of the United States so as to give effective validity to any mining 
claim hereafter located under such mining laws: Provided, however, That nothing 
herein shall affect the validity of any mining location based upon discovery of 
some other mineral occurring in or in association with such a deposit. ‘Common 
varieties’ as used in this act does not include deposits of such materials which 
are valuable because the deposit has some property giving it distinct and special 
value and does not include so-called ‘block pumice’ which occurs in nature in 
pieces having one dimension of two inches or more.” 

(b) “Common varieties” as defined by decision of the Department and of the 
courts include deposits which, although they may have value for use in trade, 
manufacture, the sciences, or in the mechanical or ornamental arts do not possess 
a distinct, special economic value for such use over and above the normal uses 
of the general run of such deposits. Section 3° of the law has no application 
where the mineral for which a location is made is carried in or borne by one of 
such common varieties. 

§ 185.122 Restriction on use of unpatented mining claims. (a) The act in 
section 4 provides: 

“Any mining claim hereafter located under the mining laws of the United 
States shall not be used, prior to issuance of patent therefor, for any purposes 
other than prospecting, mining or processing operations and uses reasonably 
incident thereto. 

“Rights under any mining claim hereafter located under the mining laws of the 
United States shall be subject, prior to issuance of patent therefor, to the right of 
the United States to manage and dispose of the vegetative surface resources there- 
of and to manage other surface resources thereof (except mineral deposits subject 
to location under the mining laws of the United States). Any such mining claim 
shall also be subject, prior to issuance of patent therefor, to the right of the United 
States, its permittees, and licensees, to use so much of the surface thereof as may 
be necessary for such purposes or for aecess to adjacent land: Provided, however, 
That any use of the surface of any such mining claim by the United States, its per- 
mittees or licensees, shall be such as not to endanger or materially interfere with 
prospecting, mining or processing operations or uses reasonably incident thereto: 
Provided, further, That if at any time the locator requires more timber for his min- 
ing operations than is available to him from the claim after disposition of timber 
therefrom by the United States, subsequent to the location of the claim, he shall be 
entitled, free of charge, to be supplied with timber for such requirements from the 
nearest timber administered by the disposing agency which is ready for harvesting 
under the rules and regulations of that agency and which is substantially equiv- 
alent in kind and quantity to the timber estimated by the disposing agency to 
have been disposed of from the claim: Provided, further, That nothing in this 
act shall be construed as affecting or intended to affect or in any way interfere 
with or modify the laws of the States which lie wholly or in part westward of 
the ninety-eighth meridian relating to the ownership, control, appropriation, use, 
and distribution of ground or surface waters within any unpatented mining claim. 

“Except to the extent required for the mining claimant’s prospecting, mining 
or processing operations and uses reasonably incident thereto. or for the con- 
struction of buildings or structures in connection therewith, or to provide clear- 
ance for such operations or uses, or to the extent authorized by the United States, 
no claimant of any mining claim hereafter located under the mining laws of the 
United States shall, prior to issuance of patent therefor, sever, remove, or use 
any vegetative or other surface resources thereof which are subject to management 
or disposition by the United States under the preceding subsection (b). Any 
severance or removal of timber which is permitted under the exceptions of the 
preceding sentence, other than severance or removal to provide clearance, shall 
be in accordance with sound principles of forest management.” 

(b) The locator of an unpatented mining claim subject to the act is limited in 
his use of the claim to those uses specified in the act, namely prospecting, mining, 
or processing operations and uses reasonably incident thereto. He is forbidden 
to use it for any other purpose such, for example, as for filling stations, curio 
shops, cafes, tourist, or fishing and hunting camps. Except as such interference 
may result from uses permitted under the act, the locator of an unpatented min- 





2 Thus, while marble would not be a common variety of stone, ordinary building stone 
or sand and gravel or pumice or limestone used in building would be. 
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ing claim subject to the act may not interfere with the right of the United States 
to manage the vegetative and other surface resources of the land, or use it so as 
to block access to or egress from adjacent public land, or use Federal timber for 
purposes other than those permitted under the act,’ or block access to water 
needed in grazing use of the national forests or other public lands, or block 
access to recreational areas, or prevent agents of the Federal Government from 
crossing the locator’s claim in order to reach adjacent land for purposes of man- 
aging wild-game habitat or improving fishing streams so as to thwart the public 
harvest and proper management of fish and game resources on the public lands 
generally, both on located and on adjacent lands. 

(c) Mining claims located prior to the date of the act will be subject to the 
act where determination has been made pursuant to section 5 of the act, that 
the locator’s surface rights are limited as provided in section 4 of the act, or 
where the owners have waived and relinquished all rights under section 6 of 
the act, which are contrary to or in conflict with the limitations and restrictions 
specified as to hereafter located unpatented mining claims in section 4 of the act. 
See § 185.137 as to effect on existing rights. 

(d) On mining cla‘ics subject to the provisions of the act, timber may be used 
by the claimants only for the purposes permitted under the act, and, except 
where timber is removed to provide clearance for operations or uses permitted 
under the act, such timber must be cut in accordance with sound principles of 
forest management. When timber on a mining claim is dispesed of by the 
Government subsequent to the location of the claim, free use of timber by the 
mining claimant of like kind and quantity from the nearest timber administered 
by the disposing agency is provided for, but only when and to the extent that 
is required for their mining operations and only in kind and quantity substan- 
tially equivalent to the timber removed from the claim by the Government. Any 
such timber may be cut and removed only under the rules and regulations of the 
administering agency. Regulations governing applications and issuance of per- 
mits for the use of such timber on public lands administered by the Bureau of 
Land Management are contained in Part 259 of this chapter. 

§ 185.123 Request for publication of notice to mining claimant. (a) The act 
in the first paragraph of section 5 (a) provides as follows: 

‘The head of a Federal department or agency which has the responsibility for 
administering surface resources of any lands belonging to the United States 
may file as to such lands in the office of the Secretary of the Interior, or in such 
office as the Secretary of the Interior may designate, a request for publication 
of notice to mining claimants, for determination of surface rights, which request 
shall contain a description of the lands covered thereby, showing the section 
or sections of the public land surveys which embrace the lands covered by such 
request, or if such lands are unsurveyed, either the section or sections which 
would probably embrace such lands when the public land surveys are extended 
to such lands or a tie by courses and distances to an approved United States 
inineral monument. 

“The ‘request for publication of notice to mining claimants’ authorized to be 
tiled by the above-quoted portion of the act can be filed by the Federal depart- 
ment or agency which has the responsibility for administering surface resources 
of the lands to which the requested notice would relate. It must describe the 
jand covered by the request by section, township, range, and meridian or, if the 
iand is unsurveyed, either the’ section or sections which would probably embrace 
such lands when the public land surveys are extended to such lands, or by a 
metes and bounds description of such area with a tie to a United States mineral 
monument.” 

(b) A request for publication of notice under this subsection shall be filed 
with the land office of the Bureau of Land Management for the land district in 
which the lands are situated.‘ No request for publication may include lands in 
more than one land district. 

§ 185.124 Hvidence necessary to support a request for publication. (a) The 
second and third paragraphs of section 5 (a) of the act provide in detail for 
the filing by the head of a Federal department or ageney of certain evidence in 





‘For regulations relating to the disposition of materials on land administered by the 
Department of Agriculture see appropriate regulations of that Department. (See 36 CFR 
251.4.) 

The land office for North Dakota and South Dakota is located at Billings, Montana: 
that for Nebraska at Cheyenne, Wyoming, and that for Arkansas, Florida, Louisiana, and 
Mississippi, at Washington, D. C. 
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support of the request for publication of the notice referred to in § 185.123, as 
follows: 

“The filing of such request for publication shall be accompanied by an affi- 
davit or affidavits of a person or persons over twenty-one years of age setting 
forth that the affiant or affiants have examined the lands involved in a reason- 
able effort to ascertain whether any person or persons were in actual possession 
of or engaged in the working of such lands or any part thereof, and, if no 
person or persons were found to be in actual possession of or engaged in the 
working of said lands or any part thereof, on the date of such examination, 
setting forth such fact, or, if any person or persons were so found to be in 
actual possession or engaged in such working on the date of such examination, 
setting forth the name and address of each such person, unless affiant shall 
have been unable through reasonable inquiry to obtain information as to the 
name and address of any such person, in which event the affidavit shall set 
forth fully the nature and results of such inquiry. 

“The filing of such request for publication shall also be accompanied by the 
certificate of a title or abstract company, or of a title abstrator, or of an at- 
torney, based upon such company’s abstractor’s, or attorney’s examination of 
those instruments which are shown by the tract indexes in the county office 
of record as affecting the lands described in said request, setting forth the name 
of any person disclosed by said instruments to have an interest in said lands 
under any unpatented mining claim heretofore located, together with the ad- 
dress of such person if such address is disclosed by such instruments of rec- 
ord. “Tract indexes” as used herein shall mean those indexes, if any, as to 
surveyed lands identifying instruments as affecting a particular legal sub- 
division of the public land surveys, and as to unsurveyed lands identifying in- 
struments as affecting a particular probable legal subdivision according to a 
projected extension of the public land surveys.” 

(b) This part of the act requires the filing of an affidavit which may be made 
by any person or persons over twenty-one years of age who have examined 
the lands. It must show whether any person or persons were “in actual pos- 
session of or engaged in the working of such lands (the lands described in the 
request for publication of notice) or any part thereof’ and, if they were, the 
name and address of each such person must be given if it can be learned by 
reasonable inquiry and if it cannot be so learned, the affidavit must show in 
detail what inquiry or inquiries were made to obtain each such name and 
address. No definition of the terms “in actual possession” or “engaged in the 
working of said lands” will be attempted here, but the affidavits should recite 
what evidences of occupancy or workings were found. The request for pub- 
lication must also be accompanied by a certificate executed as provided in the 
third paragraph of section 5 (a) and containing the information required by 
that paragraph to be furnished. If there are no tract indexes, as defined in 
the act, in the county office of record affecting the lands described in the re- 
quest for publication, a certificate executed as provided in the said third para- 
graph of section 5 (a) to that effect must be furnished. A form of certificate 
which may be used at the option of the requesting department or agency is 
appended to the regulations in this part as Form No. 1.° * 

§ 185.125 Publication of notice. If the request for publication and the ac- 
companying papers conform to the requirements of the act, the Managere or the 
Director, as may be appropriate, at the expense of the requesting department 
or agency, Shall cause notice to mining claimants to be published in a news- 
paper having general circulation in the county in which the lands involved 
are situated. If the notice is published in a daily newspaper it shall be pub- 
lished in the Wednesday issue for nine consecutive weeks, if in a weekly paper. 
in nine consecutive issues, or if in a semi-weekly or tri-weekly paper, in the 
issue of the same day of each week for nine consecutive weeks. 

§ 185.126 Contents of published notice. (a) Section 5 (a) of the act specifies 
in detail what the published notice shall contain, as follows: 

“Such notice shall describe the lands covered by such request, as provided 
heretofore, and shall notify whomever it may concern that if any person claiming 
or asserting under, or by virtue of, any unpatented mining claim heretofore 
located, rights as to such lands or any part thereof, shall fail to file in the office 
where such request for publication was filed (which office shall be specified in such 


5 The use of this form is not compulsory. 
* Filed as part of original document, published in Federal Register issue of July 11, 1956. 
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notice) and within 150 days from the date of the first publication of such notice 
«which date shall be specified in such notice), a verified statement which shall 
set forth, as to such unpatented mining claim— 

“(1) The date of location; 

“(2) The book and page of recordation of the notice or certificate of 
location ; 

(3) The section or sections of the public land surveys which embrace such 
mining claims; or if such lands are unsurveyed, either the section or sections 
which would probably embrace such mining claim, when the public-land 
surveys are extended to such lands or a tie by courses and distances to an 
upproved United States mineral monument ; 

“(4) Whether such claimant is a locator or purchaser under such location ; 
ane 

‘(5) The name and address of such claimant and names and addresses so 
far as known to the claimant of any other person or persons claiming any 
interest or interests in or under such unpatented inining claim ; 

such failure shall be conclusively deemed (1) to constitute a waiver and relin- 
quishment by such mining claimant of any right, title, or interest under such 
mining claim contrary to or in conflict with the limitations or restrictions speci- 
tied in section 4 of this act as to hereafter located unpatented mining claims, and 
(ii) to constitute a consent by such mining claimant that such mining claim, 
prior to issuance of patent therefor, shall be subject to the limitations and restric- 
tions specified in section 4 of this act as to hereafter located unpatented mining 
claims, and (iii) to preclude thereafter, prior to issuance of patent, any assertion 
by such mining claimant of any right or title to or interest in or under such 
mining Claim contrary to or in conflict with the limitations or restrictions speci- 
fied in section 4 of this act as to hereafter located unpatented mining claims.” 

(b) The notice should conform to Form #2 appended to the regulations in this 
part.§ ‘ 

§ 185.127 Service of notice. The last paragraph of section 5 (a) of the act 
provides with respect to service of the notice by personal delivery or by registered 
mail, as follows: 

“Within fifteen days after the date of first publication of such notice, the 
department or agency requesting such publication (1) shall cause a copy of such 
notice to be personally delivered to or to be mailed by registered mail addressed 
to each person in possession or engaged in the working of the land whose name 
and address is shown by an affidavit filed as aforesaid, and to each person who 
may have filed, as to any lands described in said notice, a request for notices, as 
provided in subsection (d) of this section 5, and shall cause a copy of such notice 
to be mailed by registered mail to each person whose name and address is set forth 
in the title or abstract company’s or title abstractor’s or attorney’s certificate 
filed as aforesaid, as having an interest in the lands described in said notice under 
any unpatented mining claim heretofore located, such notice to be directed to 
such person’s address as set forth in such certificate: and (2) shall file in the 
office where said request for publication was filed an affidavit showing that copies 
have been so delivered or mailed.” 

§ 185.128 Service of copies; failure to comply. If the department or agency 
requesting publication under these regulations shall fail to comply with the 
requirements of section 5 (a) of the act as to the personal delivery or mailing of 
a copy of the published notice to any person, the publication of such notice shall 
be deemed wholly ineffectual as to that person or as to the rights asserted by that 
person and the failure of that person to file a verified statement, as provided in 
such notice shall in no manner affect, diminish, prejudice, or bar any rights of 
that person. 

§ 185.120 Proof of publication. After the period of newspaper publication 
has expired, the department or agency requesting the publication shall obtain 
from the office of the newspaper or publication a sworn statement that the notice 
was published at the time and in accordance with the requirements under the 
regulations of this part, and shall file such sworn statement in the office where the 
Request for Publication was filed. 

$ 185.130 Failure of claimant to file verified statement. If any claimant 
under any unpatented mining claim located prior to July 23, 1955, which em- 
braces any of the lands described in any notice published in accordance with 
the regulations in this part shall fail to file a verified statement, as specified in 


© The use of this form is not compulsory. 
* Filed as part of original document, published in Federal Register issue of July 11, 1956. 
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such published notice (see § 185.125), within one hundred and fifty days from 
the date of the first publication of such notice, such failure shall be conclusively 
deemed except as otherwise provided in § 185.128: 

(a) To constitute a waiver and relinquishment by such mining claimant of 
any right, title or interest under such mining claim contrary to or in conflict 
with the limitations or restrictions specified in section 4 of the act as to un- 
patented mining claims located after its enactment. 

(b) To constitute a consent by such mining claimant that such mining claim, 
prior to issuance of patent therefor, be subject to the limitations and restrictions 
specified in section 4 of the act as to unpatented mining claims located after its 
enactment. 

(ec) To preclude thereafter prior to the issuance of patent any assertion by 
such mining claimant of any right or title to or interest in or under such 
mining claim contrary to or in conflict with the limitations or restrictions speci- 
fied in section 4 of the act as to unpatented mining claims located after its 
enactment. A verified statement under this section may follow Form No. 3 
appended to the regulations of this part.®° 

§ 185.131 Hearing; time and place. If any verified statement shall be filed 
by a mining claimant as provided under § 185.11, then the Examiner or the 
Director, as may be appropriate, shal) fix a time and place for a hearing to 
determine the validity and effectiveness of any right or title to or interest in or 
under such mining claim which the mining claimant may assert contrary to or in 
conflict with the limitations or restrictions specified in section 4 of the act as 
to unpatented mining claims located after its enactment. The Examiner shall! 
notify the department or ageney and all mining claimants entitled to notice as 
the result of the filing of such verified statement of the time and place of such 
hearing at least 30 days in advance thereof. The notice of hearing shall contain 
a statement specifying the issues upon which evidence will be submitted at the 
hearing. Such hearing shall be held in the county where the lands in question, 
or parts thereof, are located unless the mining claimant agrees otherwise. 

§ 185.132 Stipulation between partics. Where verified statements are filed 
asserting rights to an aggregate of more than twenty mining claims, any single 
hearing shall be limited to a maximum of twenty mining claims unless the parties 
affected shall otherwise stipulate and as many separate hearings shall be set as 
shall be necessary to comply with section 5 (c) of the act. If at any time 
prior to a hearing the department or agency requesting publication of notice 
and any person filing a verified statement pursuant to such notice shall so stipu- 
late, then to the extent so stipulated, but only to such extent, no hearing shall be 
held with respect to rights asserted under that verified statement, and to the 
extent defined by the stipulation the rights asserted under that verified statement 
shall be deemed to me unaffected by the notice published pursuant to that 
request. 

§ 185.1383 Hearings; procedures. The procedures with respect to notice of such 
a hearing and the conduct thereof, and in respect to appeals, shall follow the 
rules of practice of the Department of the Interior and the Bureau of Land 
Management (Part 221 of this title) relating to contests or protests affecting 
public lands of the United States so far as they are applicable. 

§ 185.134. Effect of decision affirming a mining claimant’s rights. (a) If the 
final decision rendered in any hearing held pursuant to section 5 of the act shall 
affirm the validity and effectiveness of any mining claimant’s right or interest 
under a mining claim asserted in accordance with the provisions of that section, 
then no subsequent proceedings under section 5 of the act shall have any force 
or effect upon the so-affirmed right or interest of such mining claimant under 
such mining claim. 

(b) If it is finally determined as the result of such a hearing that the claimant 
has no right or title to or interest in or under his mining claim which he may 
assert contrary to or in conflict with the limitations and restrictions specified 
in section 4 of the act, then those limitations and restrictions shall apply with 
respect to such mining claim. 

§ 185.135. Recording by mining claimant of request for copy of notice. (a) 
Section 5 (d) of the act provides as follows: 

“Any person claiming any right under or by virtue of any unpatented mining 
claim heretofore located and desiring to receive a copy of any notice to mining 
claimants which may be published as above provided in subsection (a) of this 


5 The use of this form is not compulsory. 
® Filed as part of original document, published in Federal Register issue of July 11, 1956 
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section 5, and which may affect lands embraced in such mining claim, may cause 
to be filed for record in the county office of record where the notice of certificate 
of location of such mining claim shall have been recorded, a duly acknowledged 
request for a copy of any such notice. Such request for copies shall set forth 
the name and address of the person requesting copies, and shall also set forth, 
as to each heretofore located unpatented mining claim under which such person 
asserts rights— 
“(1) The date of location ; 
““(2) The book and page of the recordation of the notice or certificate of 
location; and 
“(3) The section or sections of the public land surveys which embrace 
such mining claim; or if such lands are unsurveyed, either the section or 
sections which would probably embrace such mining claim when the public 
land surveys are extended to such lands or a tie by courses and distances 
to an approved United States mineral monument. Other than in respect to 
the requirements of subsection (a) of this section 5 as to personal delivery 
or mailing of copies of notices and in respect to the provisions of subsection 
(e) of this section 5, no such request for copies of published notices and no 
statement or allegation in such request and no recordation thereof shall 
affect title to any mining claim or to any land or be deemed to constitute 
constructive notice to any person that the person requesting copies has, or 
claims, any right, title, or interest in or under any mining claim referred to 
in such request.” 

(b) A request for a copy of notices recorded pursuant to the regulations in 
this part may follow Form No. 4 appended to the regulations in this part.’ ‘ 

§ 185.156. Waiver of rights by mining claimants. (a) Section 6 of the act 
provides as follows: 

“The owner or owners of any unpatented mining claim heretofore located may 
waive and reljnquish all rights thereunder which are contrary to or in conflict 
with the limitations or restrictions specified in section 4 of this act as to hereafter 
located unpatented mining claims. The execution and acknowledgment of such 
a Waiver and relinquishment by such owner or owners and the recordation thereof 
in the office where the notice or certificate of location of such mining claim is of 
record shall render such mining claim thereafter and prior to issuance of patent 
subject to the limitations and restrictions in section 4 of this act in all respect as 
if said mining claim had been located after enactment of this act, but no such 
waiver or relinquishment shall be deemed in any manner to constitute any con- 
cession as to the date of priority of rights under said mining claim or as to the 
validity thereof.” 

(b) A waiver under this section may follow Form 5 appended to the regulations 
in this part.’ ° 

§ 185.137. Protection of existing rights; exclusion of reservation in patents. 
The act in section 7 provides as follows: 

“Nothing in this act shall be construed in any matter to limit or restrict or 
to authorize the limitation or restriction of any existing rights of any claimant 
under any valid mining claim heretofore located, except as such rights may be 
limited or restricted as a result of a proceeding pursuant to section 5 of this 
act, or as a result of a waiver and relinquishment pursuant to section 6 of this 
act; and nothing in this act shall be construed in any manner to authorize 
inclusion in any patent hereafter issued under the mining laws of the United 
States for any mining claim heretofore or hereafter located, of any reservation, 
limitation, or restriction not otherwise authorized by law, or to limit or repeal 
any existing authority to include any reservation, limitation, or restriction 
in any such patent, or to limit or restrict any use of the lands covered by any 
patented or unpatented mining claim by the United States, its lessees, permittees, 
and licensees which is otherwise authorized by law.” 


This section makes it clear that all of the rights of mining claimants existing 
on the date of the act are preserved and will continue unless: 

(a) Claimant fails subject, however, to the provisions of § 185,128 hereof, 
to file a verified statement in response to a published notice as provided in 
section 5 (b) of the act and § 185,130; (b) it is determined as a result of a 
hearing pursuant to section 5 (c) that such rights asserted in a verified state- 
ment are not valid and effective; (c) the claimant waives and relinquishes his 





® The use of this form is not compulsory. 
® Filed as part of original document, published in Federal Register issue of July 11, 1956. 
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rights pursuant to section 6. It also preserves to all mining claimants the 
right to a patent unrestricted by anything in the act and provides that no 
limitation, reservation or restriction may be inserted in any mineral patent 
unless authorized by law, but it also makes it clear that all laws in force on 
the date of its enactment which provide for any such reservation, limitation, 
or restriction in such patents and all authority of law then existing for the 
use of lands embraced in unpatented mining claims by the United States, its 
lessees, permittees, and licensees continue in full force and effect. 


Frep A. SEATON, 


Secretary of the Interior. 
SEPTEMBER 28, 1956. 


{F. R. Doc. 56—7998 ; Filed, Oct. 3, 1956; 8: 49 a. m.] 


Form No. 1 
(See 43 CFR 185.124) 
CERTIFICATE 


The undersigned hereby certifies that: 

#1. *It, *he, *she is a duly qualified and licensed *Title Company, *Abstract 
Company, *Title Abstractor. 

#1. *He, *she is an attorney admitted to practice law in one or more of the 
States in the United States of America, or the Territory of Alaska. 

2. *It, *he, *she has examined the instruments affecting the hereinafter de- 
seribed lands, of record in the public records of the county in which the lands 
are situate as shown by the tract indices of the public records in the county 
office of record for said county; the lands hereinabove referred to being situate 
in the County of —~_---- , peaee OF , and described as follows: 

(Describe as described in the Request for Publication, in conformity with 
requirements of section 5 (a) of Act of July 23, 1955 (69 Stat. 367; sec. 
43 CFR 185.123) .) 

3. Based upon the undersigned’s said examination of said instruments, there 
is set forth below the name of each person ** disclosed by said instruments 
to have an interest in said lands under any unpatented mining claim located 
prior to the enactment of the Act of July 23, 1955 (69 Stat. 367), together with 
the address of such person if disclosed by such instruments of record: 


(Address) 
(If so disclosed) (If not disclosed, 
write “not disclosed’’) 
In witness whereof, this Certificate is executed this __ day of 
(If corporation) 


I cichsthc enim aadend titi iain stiri mkea cli 
(Designate below signature office of 
person signing for corporation) 
TO a ia ale Nl cai 
a a al 
(Name) 
Address __ 


Note: Affix corporate seal if corporation executes. 
Form No. 2 

(See 43 CFR 185.126) 

NOTICE TO MINING CLAIMANTS 


Published pursuant to section 5 of the Act of July 23, 1955 (69 Stat. 367). 
To whomever it may concern: 


Notice is hereby given in pursuance of a proper Request for Publication hereto- 
fore filed in accordance with section 5 of the Act of July 23, 1955 (69 Stat. 367), 
and the regulations thereunder (48 CFR 185.123-185.127). 























MINING LAW ADMINISTRATION 93 


See O88 nnc4cece wis ccs pa a ts si _..., Whose address is 
(Date) ) (Name of apples nt) 

‘tak banal Reiki tiaessctaeecabeiata rae , filed in the Land Office of the Bureau of Land Manage- 

ment, Department of the Interior, at _--__-__----- _., a request for publication 


of notice to all mineral locators or any person claiming under them involving a 
mining claim or claims located on lands in the County of ; 
Sit OF ase eeeen , described as follows, to-wit : Township 

RGM oie bGb 623 Se bie ee Gea _.. Meridian. 


(Describe in omer with requirements of section 5 (a) of the Act of July 23, 1955 
(69 Stat. 367 ; sec. 43 CFR 185.123).) 


2. That if any person claiming or asserting under, or by virtue of, any un- 
patented mining claim located prior to July 23, 1955, any right, title, or interest 
in the vegetative surface resources and other surface resources, under such 
mining claim, contrary to or in conflict with the limitations or restrictions 
specified in section 4 of said act, as to the above-described lands or any part 
thereof, shall fail to file in the Land Office of the Bureau of Land Management 
OD oe nga alee Cae , and within 150 days from the below-stated date of 
first publication of this Notice, a verified statement which shall set forth as to 
such mining claim: 

(1) The date of location; 

(2) The book and page of recordation of the notice or certificate of 
location ; 

(3) The section or sections of the public land surveys which embrace such 
mining claim; or if such lands are unsurveyed either the section or sections 
which would probably embrace such mining claim when the public land 
surveys are extended to such lands or a tie by courses and distances to an 
approved United States mineral monument ; 

(4) Whether such claimant is a locator or purchaser under such location; 
and 

(5) The name and address of such claimant and names and addresses so 
far as known to the claimant of any other person or persons claiming any 
interest or interests in or under such unpatented mining claim; 

such failure shall be conclusively deemed (i) to constitute a waiver and relin- 
quishment by such mining claimant of any right, title, or interest under such 
mining claim contrary to or in conflict with the limitations or restrictions speci- 
fied in section 4 of the Act of July 23, 1955 (69 Stat. 367), as to unpatented claims 
located after that date, and (ii) to constitute a consent by such mining claimant 
that such unpatented mining claim shall be subject to said limitations and restric- 
tions, and (iii) to preclude thereafter, prior to issuance of patent, any assertion 
by such mining claimant of any right or title to or interest in or under such 
mining claim contrary to or in conflict with said limitations or restrictions. 
Section 4 provides, generally, that unpatented mining claims located after July 2 
1955 shall not be used for purposes other than prospecting, mining, or processing 
operations, or uses reasonably incident thereto; that such claims will be subject 
to the right of the United States to manage and dispose of the vegetative surface 
resources thereof and to manage other surface resources thereof ; and that, except 
to the extent required for mining operations and uses reasonably incident thereto 
or to provide clearance for such operations or uses, claimants of such claims 
shall not use or dispose of vegetative or other surface resources thereof ; and that, 
except for clearance for such purposes, any permitted severance or removal of 
timber must be in accordance with sound principles of forest management. Said 
Section 4 also provides that any use of the surface of any such mining claim by 
the United States, its permittees or licensees, shall be such as not to endanger or 
materially interfere with the prospecting, mining, processing or reasonably inci- 
dent uses by the mining claimant. 


The date of first publication of this Notice shall be ____ ; , 19 
Dated: - 


(Land Office, Bureau of Land Management, 
Department of Interior) 
First publication : 


(Date) 
93041—57-— 7 
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ForM No. 3 
(43 CFR 185.130) 


VERIFIED STATEMENT OF MINING CLAIMANT PURSUANT TO SECTION 5 OF THE ACT OF 
JULY 23, 1955 (69 STAT. 367) 


Pursuant to the provisions of section 5 of the Act of July 23, 1955 (69 Stat. 367), 
and to the applicable regulations thereunder (48 CFR 185.130) the undersigned 
respectfully state(s) and represent (s) : 

1. Under and by virtue of the hereinafter mentioned mining claim(s) located 
prior to July 23, 1955, the undersigned __________ , Whose address is 
claims rights contrary to or in conflict with the limitations or restrictions speci- 
fied in Section 4 of said Act. 

2. Said mining claim(s) is/are situate in the County of __._.___---_---- , State 
Oe ee aa , and is/are identified as follows: 


| Notice or certificate 
| Date of | of location recorded 
Name of mining claim | location 


Book | Page 
lb iT) ee ‘sek tials j sea Da ae Sd , 


#3. Said mining claim(s) is/are embraced in the following section(s) of the 
public land surveys, namely: Township —._-.--------- eo eee | ae ay eee - 
ncaa adie bain i Meridian, Section(s) 

##3. Said mining claim(s) will probably be embraced in the following sec- 
tion(s) when the public land surveys are extended to the lands covered by said 
mining claim(s), namely: Township —---~..-.---~-- () RRO wen demadake , 
chtniiniataiedind Meridian, Section(s) ~..-..-.----. 

Note: In lieu of ##3, the mining claim may be described by a-tie by courses 
and distances to an approved United States mineral monument. 

4. The undersigned is a locator or purchaser under said mining claim(s) as 
follows, to-wit: 


(Claimant’s interest) 

(Insert opposite the name of such claim the word “locator” or the word “pur- 
chaser”, to show the nature of the mining claimant’s interest.) 

5. The names and addresses, so far as known to the undersigned claimant, of 
any other person or persons claiming any interest or interests in or under the 
above-named unpatented mining claim(s) are as follows: 

(Set forth the name and address of each other claimant, so far as known to 
mining claimant filing above statement, and identify which of the above-named 
mining claim(s) each such other claimant is interested in. ) 

6. This verified statement of the undersigned mining claimant is being filed 
in accordance with the provisions of sections 5 of said Act and pursuant to a 
notice to mining claimants within one hundred and fifty (150) days from the 
first publication of said Notice. 

prea t o oes 

(Mining Claimant) 

# Use this paragraph 3 where public land surveys have been extended to the 
lands on which the mining claim(s) are situated. 

##Use this paragraph 3 where public land surveys have not been extended 
to the lands on which the mining claims are situated. Or as an alternative, give 
as to each mining claim a tie by courses and distances from the location or 
discovery monument or a specified corner of the mining claim, to an approved 
United States Mineral Monument identified by its official survey number. 
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VERIFICATION 
(Where mining claimant is an individual) 


PORN EE ia cata iianeal | 
COGN OF nc cwct seme 
Soukernceih aie race , being first duly sworn deposes and says that (s)he 
(Name of mining claimant) 
is the mining claimant who executed the foregoing Statement of Mining Claimant ; 
that (s)he has read the said foregoing verified statement and knows the contents 
thereof ; and that the same is true of his/her own knowledge. 
Subscribed and sworn to before me this ~_--~-~_ day of 


(Notary Public in and for the State of 
since die acini shaaciad eS 
My commission expires: 


VERIFICATION 


(Where mining claimant is a corporation) 


State: GE See as 
CI OE iin icra — 

ss culate rh a taaestahy Ceaemmmcamade , being first duly sworn deposes and says that (s)he 
TD Uk CHE: CWI cocci screens, a MII sats Sac dliciesssedeattailces eal diet ied eeeieneae , the 


(Name of corporation) 
corporation named in and whose name is subscribed to the foregoing Verified 
Statement of Mining Claimant, and makes this verification for and on behalf 
of said corporation; that (s)he has read the foregoing Verified Statement of 
Mining Claimant, and that the same is true of his/her own knowledge. 


ak aside aay acapabren ef A acres aegis 
My commission expires: 


Form No. 4 
(43 CFR 185.135) 
REQUEST OF MINING CLAIMANT FOR COPY OF NOTICE 


Pursuant to the provisions of section 5 of the Act of July 23, 1955 (69 Stat. 
367) and to the applicable regulations thereunder (43 CFR 185.135), the under- 
signed hereby requests a copy of any notice to mining claimants which may be 
published by the Secretary of the Interior of the United States or his designed 
representative, as provided in section 5 of said act, affecting any of the lands 
hereinafter described and in that connection respectfully state(s) and repre- 
sent(s): 

1. Under and by virtue of the hereinafter mentioned mining claim(s) located 
prior to enactment of the Act of July 23, 1955 (69 Stat. 367), the undersigned 
slg lactase te oo Relec tein coecanaccial 5 RE: SI, BO antici deccictemcmeaicteean , claims 

(Name) 
rights contrary to or in conflict with the limitations or restrictions specified in 
section 4 of said act. 

2. Said mining claims(s) is/are situated in the County of - 
State of _...___._._._._______, and are identified as follows: 


Notice or certificate 
Date of | of location recorded 
Name of mining claim location 


Book Page 
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3. Said mining claim(s) is/are embraced in the following section(s) of the 
public land surveys, namely: Township__------------~-- , Range 
ei el ns a. eS J ROTEL SOC eee ee een f OF 

4. Said mining claim(s) will probably be embraced in the following section(s) 
when the public land surveys are extended to the lands covered by said mining 
claim(se),namely: Townaehip.._.....-.<+-2na05.s- = IIR cisco ¢ 
Meridian, section(s) ....-...-.......... 

Note: In lieu of paragraph 4, the mining claim may be described by a tie by 
courses and distances to an approved United States mineral monument. 

5. The undersigned is a locator or purchaser under said mining claim(s) as 
follows, to-wit: 


(Claimant's interest) 

(Insert opposite the name of each claim the word “locator” or the word “pur- 
chaser”, to show the nature of the mining claimant’s interest.) (Use the word 
“purchaser” where claimant’s interest is other than that of a locator.) 

Dated : 


(Mining Claimant) 

(Append proper acknowledgment for individual, or for officer or other author- 
ized representative of corporation, in compliance with the laws of the State where 
the lands are situated. ) 

Form No. 5 


(43 CFR 185.136) 
WAIVER PURSUANT TO SECTION 6 OF THE ACT OF JULY 23, 1955 (69 STAT. 367) 


Pursuant to the provisions of section 6 of the Act of July 23, 1955 (69 Stat. 367), 
the undersigned owner(s) of the herein-below designated interest(s) in the 
hereinbelow described unpatented mining claim(s) which were located prior to 
July 23, 1955, hereby waive(s) and relinquish(es) any and all rights of the 
undersigned under said mining claim(s) which are contrary to or in conflict 
with the limitations or restrictions specified in section 4 of said Act of July 23, 
1955, as to mining claims located after that date. 

The unpatented mining claim(s) covered by this waiver is/are situate in the 
UE as eee ie eels » RR Es ecient , and identified 
as follows: 


| Notice or certificate 
. Date of of location recorded 
Name of mining claim location |_ 


eal rae 


j 
} 
| 


Book | 
| 


The name(s), address(es) and interest(s) of the undersigned in said un- 
patented mining claim(s) are as follows: 


Name Address Interest * 


Page 





RPO Rh ei ee ae, 20. 


(Append proper acknowledgment for individual, or for officer or other author- 
ized representatives of corporation, in compliance with the laws of the State 
where the lands are situated. ) 





1State nature of interest(s), for example—“locator’, or if not a locator, “owner” 
“royalty holder’, “optionee’”’, “‘purchaser’’, or “lessee’’, 
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Mrs. Prost. Mr. Chairman, I would like to ask the Forest Service 
to furnish for the record the regulation width of access roads into 
forest areas 

Mr. Rogers. Let the Chair say this: I am not satisfied at all with 
the way this matter has been done, and I can assure you it will not be 
done this way again before this subcommittee as long as I am chair- 
man of it. I do not want to cause the people from these departments 
undue work or undue trouble. 

Although there is a great deal more information that ought to be 
ete out on this, and I think the record is wholly incomplete on 

Me think what we will do is just adjourn this matter at this time and 
let you gentlemen go. Then if it becomes necessary, to hold another 
hearing on this matter. You are the ones that are being criticized 
for doing this, and if it is expected that you change, something ought 
to be done to provide you with a yardstick that you can use to change 
what you are doing. 

As far as this Member of Congress is concerned, I am willing to 
stand by the matter and see it through right now until something else 
is produced. 

Mr. Bradshaw, do you have something to say ? 

Mr. Brapsuaw. I made a statement “yesterday i in connection with 
our interpretation of the law with respect to the contents of the pub- 
lished notice. I have prepared a short written statement here to sup- 
plement that and, in effect, to implement it by citing certain sections 
of the record that was considered by Congress when it was considering 
the bill. I would like to introduce this statement. 

Mr. Rocrers. What is that statement in connection with ¢ 

Mr. Brapsuaw. It is in connection with our interpretation of see- 
tion 5 respecting what we were to show in the notice, whether the min- 
ing claims themselves, or merely a description of the lands. Pri- 
marily it was in connection with the question of whether this is an in 
rem proceeding relating to the land or a question of in re proceeding 
in connection with the individual mining claims and claimants. 

I would like to have this statement introduced to clarify our position 
on that. 

Mr. Rocrers. Without objection, it is so ordered, and the statement 
will be included in the record at this point. 

(The statement follows :) 


STATEMENT OF CLARENCE R. BRADSHAW, ACTING ASSOCIATE SOLICITOR, DIVISION OF 
PusLt& LANDS, DEPARTMENT OF THE INTERIOR 


Mr. Chairman and members of the subcommittee, yesterday when represen- 
tatives of the Interior Department were called to testify on Public Law 167, 
we had not been informed that the subcommittee would question our interpreta- 
tion of section 5 of the act. 

That interpretation was made in good faith. It was entirely consistent with 
our previous interpretation of the bill. More, it was wholly consistent with the 
interpretation given to that section by Raymond B. Holbrook, Esq., who as 
chairman of the Public Lands Committee of the American Mining Congress, was 
one of the draftsmen of the legislation. Our report to your committee on the 
bill stated, we believe, clearly that we would do—and what, in fact, we have 
done, if the legislation was enacted. Your committee’s report on the bill pointed 
out that section 5 provided for an in rem procedure. Mr. Holbrook, in his testi- 
mony before the Committee on Interior and Insular Affairs of the Senate on 
S. 1713. a like bill to H. R. 5891, which you considered defined “in rem” as fol- 
lows (spelling): “I-n r-e-m: which in effect means a proceeding against the 


02304T—57 8 











98 MINING LAW ADMINISTRATION 


land; * * * (p. 44 of the Senate hearings).” ‘The remarks of Senator Malone 
and the replies of Mr. Holbrook on pages 153 and 154 of those hearings seems 
to me to further emphasize that the notices were designated to describe land 
rather than locations. The law itself requires that the land be described. It 
does not require that the locations be named. It only requires a reference to 
the county tract indexes, not to the names of locations indexes. 

The basic reason for the enactment of section 5 was the fact that the regular 
form of proceeding was so inordinately slow and expensive as to be wholly 
ineffective to handle the hundreds of thousands of locations known to all to be 
abandoned or invalid; in many cases fraudulent because located for home, camp 
sites, filling station sites, grazing purposes, etc. It was well known that the 
United States had no record of the claims or of their owners. It was, and is, 
obvious that to serve notice on the thousands of claimants would require expen- 
sive abstracting, costing several dollars for each claim. The task is a wholly 
unpractical one since it would require an army of people and the cost would be 
staggering. 

The procedure provided by the law is fair to the miner. He is given ample 
notice. The cost to him of filing a verified statement is nominal. If his claim 
is valid, and that does not mean that he must have commercial ore except on 
those claims where the full extent of the minerals is readily ascertainable, he 
has no further expense or trouble. If it is invalid he only stands to lose the 
timber that he does not need and then only if it is sold before patent and the 
nonmining use of the surface—if he loses that. He could, in any event only 
use the timber for mining’ purposes—the courts have always so held. He could 
not use the surface for nonmining purposes anyway if United States v. Rizzinelli 
(182 Fed. 675), correctly states the law. And, be it remembered, he need not 
lose anything that he is legally possessed of. He has it in his own hands to 
protect his interests by the mere formal filing of a simple statement of facts, 
all of which he is in the best position to know and to furnish. 

I reiterate that this law is based on a bill drafted concurrently by representa- 
tives of the United States and the miners’ representatives. There was no secrecy, 
no evasion. Everything was open and above board. The miners’ representatives 
were attorneys skilled in the tenets of the mining law and, we believe, earnest 
and sincere in their effort to see that the legislation was fair and just to all loca- 
tion owners. A proceeding under the section would, I feel, conclude the United 
States as to all issues raised therein. In other words, we could not, on the same 
ground, then proceed to strike a claim down in another proceeding. However, if 
at a later time the land was needed for a public purpose the validity of the claim 
could be inquired into but only on the basis of the then facts. If in some way 
we have unwittingly been remiss in this matter we regret it. Had we even sus- 
pected that any member of this committee or of Congress did not fully concur in 
the interpretation which we, and the miners’ representatives, gave to section 5 
we would gladly have gone into more detail. This committee has always lent a 
sympathetic and an understanding ear to the Department of the Interior and we 
are fully appreciative. We do wish, however, to say that we sincerely believe 
the great majority of the miners agree with our interpretation of this legislation 
(and the interpretation of attorneys skilled in the mining law) and, further, that 
without this legislation it will be a practical impossibility to clear the record of 
the thousands of invalid claims which vastly increase the cost of administering 
the valuable surface resources and render many of them unavailable to meet the 
essential needs of the people of the West. 


Mr. Rogers. If there is nothing else to come before the subcommit- 
tee at this time, we will stand adjourned subject to the further order 
of the Chair. 

(Whereupon, at 11:50 a. m., the subcommittee adjourned, to recon- 
vene at the call of the Chair.) 

(SuBCOMMITTEE NoTE.—Departmental rules, instructions, regula- 
tions. and other documents pertaining to Public Law 167, which were 
submitted by the departments, are set forth in the appendix as ex- 
hibits. ) 
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APPENDIX 


Exuisir 1 


Unrrep States DEPARTMENT OF THE INTERIOR, 
BUREAU OF LAND MANAGEMENT, 


Washington, D. C., January 5, 1956. 
Memorandum. 


To: Area administrators, ESO, and State supervisors. 
From: Director. 
Subject : Forestry and range implications of Public Law 167. 


The July monthly report of the minerals staff officer contained a general 
review of the provisions of the act of July 23, 1955, Public Law 167. It is 
important that field personnel be familiar with those provisions and in addi- 
tion, personnel concerned with the operation of our forestry and range pro- 
grams be informed as to the probable effect of this law on these programs. 
This memorandum is specifically directed to what the law means and what 
we now think our role will be in administering the law insofar as the Bureau’s 
forestry and range operations are concerned. 

Section 1 of the act authorized the Secretary to dispose of common varieties 
of sand, stone, gravel, pumice, pumicite and cinders (as well as vegetative 
matter previously authorized). Section 3 specificaily removes these mineral 
materials from the purview of the mining laws and a valid mining claim must 
hereafter be based on the discovery of some other mineral subject to location 
separately or in combination with the excluded common varieties. In those 
areas where forestry and range personnel conduct the appraisal and sale of 
materials and the administration of those sales under 43 C. F. R. 259 and 438 
Cc. F R. 115, the inclusion of pumice and pumicite should be called to their 
attention. All of these materials are now what might be termed salable min- 
erals. However, deposits of “common materials” on a valid claim located 
before or after July 23, 1955, are not subject to disposal under the materials 
act, even where a determination of surface rights under section 5 of the act 
of July 23, 1955, has been made and for which the United States has estab- 
lished the right to dispose of and manage vegetative resources. The demand 
for sales of these mineral materials will undoubtedly increase since they are 
no longer generally available to the public through location under the mining 
laws. 

Just exactly what is meant by the term “common varieties” will be subject 
(except where specically spelled out in the law, in regard to pumice) to the 
exercise of commonsense, until, through the administration of the law and the 
resolution of controversies over this point, more definite descriptions can be 
applied. Materials like marble, monazite sands, and gypsum which are essen- 
tially mineral in character, because of special properties or because they contain 
or are composed of mineral elements not ordinarily in the common forms of 
such materials, would remain subject to the general mining laws. 

Section + (a) of the act provides that any mining claim hereafter located 
under the mining laws of the United States shall not be used prior to issuance 
of patent therefor, for any purposes other than prospecting, mining, or processing 
operations and uses reasonably incident thereto. 

The locator of an unpatented mining claim filed after the date of the act may 
not interfere with the right of the United States to manage the vegetative and 
other surfaces resources of the land, or use it so as to block access or egress 
from adjacent public land. Neither may such locator block access to water 
needed in grazing use of the national forests or other public land. The district 
personnel will no doubt have an educational function to perform in appraising 
prospectors of this aspect of Public Law 167. 
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District personnel must exercise extreme care in the location of S. and M. 
projects and other improvements to avoid conflicts with mining claimants. 

Sections 4 (b) and 4 (c) will have far-reaching effects on the Bureau’s program 
of managing the forest resource on the public lands. Hereafter all claims 
located subsequent to July 23, 1955, and all claims subjected to a determination: 
of surface rights procedure (as prescribed in sec. 5) wherein surface use rights 
were determined in the Government’s favor will be subject to certain restrictions 
and supervision as permitted under section 4 (c) of the act. Section 4 (c) 
authorizes the cutting of timber on the claim when needed by the claimant for 
prospecting and mining purposes, with a proviso that the cutting so “permitted 
* * * shall be in accord with sound principles of forest management.” This 
means that subsequent inspection will be necessary to: 

1. Obtain compliance with the forest practice requirements. 

2. Detect possible trespass cutting, which if found will require taking neces- 
sary action to effectuate collection of any damages suffered by the Government. 

3. Insure that the mining claimants are using the timber so cut for the pur- 
poses specifically enumerated in the law and also that the mining claimants are 
not using the claim for the purposes other than those connected with legitimate 
mining operations. 

It is not the intent of the law or of the Bureau to institute a program of 
“beating a claimant to the timber” prior to patent. In fact, we must all be 
eareful that sales of timber on mining claims are undertaken in the course of 
our normal timber sales operations and that such sales do not materially inter- 
fere with mining, processing, or prospecting operations. It is in the Bureau’s 
interest and in the public interest that the law be administered fairly and openly 
both for the miner and for proper discharge of our responsibilities in the manage- 
ment of the surface resources. 

When the Bureau sells timber from lands covered by a mining claim which 
was located prior to the sale of timber, the claimant, under the provisions of 
section 4 (b), may apply for and be supplied with timber of like quantity and 
kind as that which was removed from the claim by the Government. The 
claimant will not be permitted to take “in lieu” timber in any greater amount 
than is: actually necessary for mining operations, or uses. reasonably incident 
thereto, on the claim from which the Government had previously removed timber. 
The timber supplied free of charge by the administering agency must be removed 
under applicable rules, regulations, and forest practices which generally apply 
to regular timber disposal actions. A determination will have to be made that 
the timber desired by the claimant is not available to him on the mining claim 
area, taking into consideration the effect of removal of any residual timber on 
the claim on the principles of sound forest management. 

The provisions of section 4 (b) will require the Bureau to locate and identify, 
when reasonably possible, any mining claims or portions of mining claims cover- 
ing a proposed timber sale area which were located after date of the act or 
subject to section 5 determination and to estimate the volume and value of 
timber situated within the claim or claims which will be removed as a result of 
the timber sale. The reason for this conclusion is that claimants who waive any 
rights they previously had as a result of “determination” procedures or who 
locate after July 23, 1955, still retain rights to the minerals for an unlimited 
period. A mineral claim may lie dormant for a number of years before and 
after the original timber on the claim has been removed by the Government; 
however, the claimant, regardless of the length of time involved, may claim 
free-use rights for the kind and quantity of timber originally on the claim when- 
ever he sees fit to engage in active prospecting or mining. The Bureau will be 
under obligation to supply that kind and quantity of timber free of charge if it 
is to be used for legitimate mining purposes but will have no authority to permit 
the free cutting of more than was contained on the claim prior to removal by the 
Bureau. It is conceivable that over a period of years, a claimant will apply 
several different times for “in lieu” timber. Proper compliance with this feature 
of the act will require the establishment of some form of record keeping when- 
ever a timber sale is made on a previously established mining claim. The thor- 
oughness and precision of these records will be the subject of future instruction. 

Section 5 of the act provides means by which the Government can establish 
its rights to again access through and to manage surface resources and dispose 
of the vegetative materials on mining claims located prior to July 25, 1955. 
Claim owners who, during the course of the determination procedures, prove 
their right to retain control of surface resources shall retain all rights to the 
surface resources which they had prior to enactment of this law and the Bureau 
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cannot manage or dispose of the vegetative resources nor enter upon the claim 
except to the extent that it could prior to July 23, 1955. The intent of the law 
in providing this procedure is to provide an equitable means by which the status 
of rights to surface use of a claim can be expeditiously determined on all claims 
of interest on the Bureau which were located prior to July 23, 1955, and by so 
doing place all Federal resources on these claims and access thereto on the same 
basis as the resources situated on claims located subsequent to July 23. 

Whenever timber sales on or access across unpatented mining claims located 
prior to July 23, 1955, are contemplated, the use of in rem proceedings as out- 
lined in section 5 of the act or waiver procedures as outlined in section 6 is 
mandatory. A substantial reduction in the number of claims to be included in 
such proceedings may be effected by contacting the claim owner and attempt- 
ing to obtain a waiver prior to the institution of the proceedings. Every effort 
should be made to obtain waivers from mining claimants prior to institution 
of proceedings under section 5 of the act. 

District personnel will not be directly involved in the field examinations pre- 
ceding “determination” hearings. 2ast experience has shown, however, that 
district personnel are generally in demand for guide service and aid to min- 
eral examiners. This must be taken into account in areas where district per- 
sonnel are the only Bureau people who have intimate knowledge of the local 
terrain. 

Other important points are: 

1. The Bureau still has the right to move against unauthorized use of claims 
located prior to the act while unauthorized use on new claims is more clearly 
spelled out, thus aiding the Bureau in regulating use on these claims. 

2. Limitations relating to mining in special areas will still continue, except 
that the Government’s right to gain access across mining claims will 
apply to O. and C. and CBWR lands. 

3. The provisions concerning sand, stone, gravel, etc., apply to the O. and C. 
lands by the terms of section 1 of the act. 

4. The Materials Act has been changed with respect to free-use permits to 
exclude individuals from such benefits. 

This memorandum contains opinions which will not be cleared by the Depart- 
ment until regulations now being formulated are released. It was felt, how- 
ever, that pending approval of the governing regulations, a summary of our 
present thinking would be of value to you. If you or your staff have any 
comments and suggestions we would appreciate hearing them. 


Epwarp A. Wooztry, Director. 


also 


Exnursit 2 (A) 


Unrrep STATES DEPARTMENT OF THE INTERIOR, 
BUREAU OF LAND MANAGEMENT, 
Washington, D. C., January 30, 1956. 
Memorandum 
To: Area administrators, State supervisors, and the Alaska operations supervisor. 
From: Director. 
Subject: Public Law 167 and other recent mining legislation. 

The purpose of this memorandum is to inform you of the progress that has 
been made on Public Law 167 and other recent mining legislation, including 
Public Laws 47, 357, and 359, and to bring to your attention, insofar as is possible 
at this time, the thinking of the Washington office on the Bureau’s operational 
procedures, policies, and plans for enforcement of these laws. 

There is attached hereto a memorandum of January 5, 1956, along with work 
flow charts, which sets forth in considerable detail the proposed plan of opera- 
tion. It is hoped that this information will serve the twofold purpose of inform- 
ing you of our plans and also of giving some assistance and guidance to you on 
cases which will arise under these laws prior to the final approval of regulations. 
The attached memorandum will also show the estimated additional personnel 
required. Any reduction in requested appropriations would, of course, result in 
reductions in these estimates. Also it should be pointed out that the proposed 
grades and position titles are subject to review and change as indicated by subse- 
quent information. 

A good share of our work in connection with these laws will be ordering 
publication and holding hearings on cases initiated by the Forest Service. At 
the present time they are engaged in examining 8 areas located in 7 Western 
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States. Publication by newspaper is being ordered on one area already, and 
we expect to order publication on one additional area in a week or so. The 
other six areas have not been completely examined by the Forest Service, as 
yet, but they expect to complete this work and to request publication by us 
before June 30. This will unquestionably cause an additional workload on those 
land offices concerned, and will also mean that hearings will have to be held 
on all cases for which verified statements are filed. For your information, the 
following list shows the areas under examination by the Forest Service, along 
with estimates as to the number of claims in each, as well as the number of 
verified statements expected, and possible protests and hearings resulting. 


Verified | Contests 
District | Forest State Acres Claims state- and 


ments | hearings 














Blue Joint. ____- .-| Bitter Root. __-- Montana. ....__- _| 7,000 101 10 10 
OuGars 2.5... Clear Water_........ ID tilelend cepa Sil 38, 000 188 100 100 
Clear Creek.__..__ DG .. ctdceitiecnd Colorado.._____.-- 45, 000 2, 000 500 200 
Cogate-Galona..._._| Santa Fe............] New Mexico......| 272,000 3, 500 7 21 
Hughes Creek... --- UNS Rea 2 ain deghien cee 150, 000 | 1, 200 450 20 
North Elk_..._..._. Monti-LaSalle. ....-. Utah_- bbhaddbnds 40, 000 1, 000 550 15 
Green Horn. ----_- SOGGIA concn cat COINMED. |W cnn 78, 000 1, 150 300 100 
North Fork._.......| Snoqualmie____.....| Washington... -_--- 22, 000 ica 400 200 

Total 652, 000 | at 9.8301 2,380 666 


To summarize the above information, the Forest Service is examining 652,000 
acres on which they estimate there are 9,839 mining claims. They further esti- 
mate that 2,380 verified statements will be filed by the claimants asserting their 
rights to the surface. Of these 2,380 verified statements filed, the Forest Service 
expects to contest 666 which would result in that number of hearings, if all 
proceed to hearing and no one defaults. 

For fiscal year 1957 the Forest Service estimates they will examine 22,000 
claims which may result in 2,200 to 2,500 hearings. It should be understood 
that these are estimates only, and wide variations are to be expected. 

Within the next few days you will receive more detailed instructions on the 
selection of areas to be examined. You will also be requested to determine the 
extent of this program within your State and to set up the priority projects that 
you feel should receive first attention, due to present management problems. 

Your comments and suggestions for improvements in the outline of procedures 
under Public Law 167, or for staffing under any of the laws, are requested. 


L. E. HorrMan (For the Director). 


ExHisit 2 (b) 


UNITED STATES DEPARTMENT OF THE INTERIOR, 

BUREAU OF LAND MANAGEMENT, 

Washington, D. C., January 5, 1956. 
Memorandum. 
To: Executive officer. 
From: Minerals staff officer. 
Subject: Field procedures for the determination of surface rights on mining 

claims, Public Law 167. 
In compliance with your request of November 21, there is submitted herewith 
a brief summary of the field examination procedures that will have to be fol- 
lowed to carry out the intent of Public Law 167. These suggested procedures 
are preliminary only and are to be considered merely as guides to setting up an 
operating field organization. Final procedures for guidance of Bureau personnel 
will be prepared and issued after completion of the regulations which are now 
in rough draft form. 
POLICY 


Action will be initiated under the in rem procedure of Public Law 167 for a 
determination of surface rights on those areas under the jurisdiction of the 
Bureau of Land Management, subject to the operation of the Mining Laws of 
1872, when the interference of unpatented mining claims is deemed to adversely 
affect the efficient and proper management of the lands. There are many areas 
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of the public domain under the Bureau’s jurisdiction where the surface values, 
or the vegetative resources, may not be sufficient to justify such a determination. 
On other areas there may be no interference or conflict between unpatented 
mining claims and other uses. On such areas it is not contemplated that the 
use of the provisions of Public Law 167 will be necessary. This law will be most 
useful in those areas of relatively high vegetative surface values, such as timber 
management or grazing areas, where the continued management of the lands has 
been or will be hindered by unlawful and unauthorized practices or other abuses 
of the mining laws on apparently invalid claims. 

Priority should be given those areas on which there is the greatest interference 
with good land management. Designation of such areas and their priority should 
be made by the two “using” Bureau divisions most commonly concerned, i. e., 
forestry and grazing. When such areas have been designated, the assigned 
minerals personnel will then proceed with the examination of the land and 
mining claims to determine surface rights. It is planned that all personnel re- 
quired for this work will be assigned to the various State supervisors and/or 
area administrators concerned, 


SELECTION OF AREA 


The area or areas selected for a determination of surface rights should be as 
compact as possible and of a practicable working size. A workable area should 
be one in which the first, or preliminary, examination period should not exceed 
a 1- to 2-month period and the number of mining claims should not be so large 
that their examination, and the subsequent contests and hearings, would be 
unduly lengthy or prolonged. A better relationship with the public, and espe- 
cially the mining claimants involved, can be maintained if all the work in a 
selected area can be carried out quickly. Contested claims should be brought to 
hearing immediately and decisions thereon rendered without delay. In no case 
should there be a delay of more than 2 or 3 months in bringing a contested 
claim to hearing. To do otherwise will only create unnecessary ill will and 
bring criticism upon our activities. For this reason there must be a close inte- 
gration not only of the field activities of this Bureau but also the Forest Service. 
Otherwise the processing of cases in the land offices and by the hearing officers 
will be a bottleneck. For this reason, until such time as we can more accurately 
estimate the percentage of cases on which hearings will be necessary, it is better 
that the areas selected for examination be too small and contain a lesser number 
of mining claims to process, rather than one which is too large either in 
geographical size or number of claims contained. 

The following factors require consideration in selecting an area: 

1. The selected area should be confined to a single county and, if possible, to 
the complete geographical area of any mining districts therein. This will 
facilitate searching county records and publication by newspaper. 

2. The area should be entirely within one State or under the jurisdiction of 
a single Bureau of Land Management Land Office. This is necessary for ease 
of publication and issuance of notices of contest and hearings. 

3. The estimated number of claims for which verified statements may be ex- 
pected to be filed should not exceed the number which our mineral examiners 
ean handle in a reasonable period. Prolonged periods between examination of 
a claim and the date of hearing must not occur. The maximum time for this 
should not exceed 3 ménths. 

4. Coordination with the various field solicitors must be maintained in order 
to keep the legal work on an even-flowing basis. The field solicitors prepare and 
present the Government’s case at the hearings. Very close cooperation between 
them and the mineral examiners will be necessary. In some instances field 
solicitors may also be required to obtain title abstracts of county records. 

5. Close coordination of Bureau of Land Management activities with that of 
the Forest Service will be necessary to avoid overloading the capacity of any 
one land office or hearing officer. This could easily occur if both BLM and the 
Forest Service brought a large number of cases to hearing at approximately 
the same time. 

BOUNDARIES OF AREA 


The exterior boundaries of the area to be examined should be shown by sec- 
tional or township lines, if surveyed, and by topographical features, if unsur- 
veyed. The land examination and record searching will be facilitated if the 
area is one of easy identification in relation to prominent topographical features 
or mining districts. 
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AFFIDAVIT OF EXAMINATION 


After selection of the area designated for examination, the first step in the 
field examination is a thorough examination of this area for evidence of persons 
in actual possession of, or engaged in, the working of such lands or any part 
thereof. The area may be divided into smaller areas, each clearly designated 
by section, township, and range, for this examination but affidavits must be 
submitted for each area by the individual examiner. The law specifically 
states that this examination must be made and acompanied by an affidavit of 
a person or persons over 21 years of age. This examination is not to determine 
the mineral character of the land but to show the persons in actual possession 
and should specifically show the following facts: 

(a) Location notices posted on the lands. 

(vb) Any kind of house, cabin, shack, camp, or other evidence of living or 
other actual possession on the area, and the conditions thereof. 

(c) Any work of a mining nature, such as pits, shafts, cuts, surface trench- 
ing, assessment work, or other excavations. 

(d) Any road construction, clearing of timber, machinery or equipment in 
place, or other evidence of mining activity. 

If the examiner of the land is unable to determine the names and addresses 
of claimants from an examination of the land, further inquiry will be made in 
the vicinity. This inquiry should be made of neighbors, local merchants, town 
or county officials, postmasters, etc. Field notes will be kept of the examination 
for use in preparing the affidavit of examination. 


FORM OF AFFIDAVIT 

The affidavit of examination will include the following (suggested forms will 
be supplied ) : 

(a) Name, address, and age of affiant. 

(b) Describe area examined by legal subdivision, if surveyed, and by projected 
legal subdivision if unsurveyed. 

(c) State that affiant has examined the lands described to ascertain whether 
any person or persons were in actual possession of, or engaged in working, such 
lands or any part thereof. This statement will contain a detailed description 
of the kind of examination made of the land and inquiries made in the vicinity, 
together with ali dates, findings made, and a brief description of any workings 
and their exact location with reference to the public surveys (photographs, etce., 
may be used as supplemental evidence). Specifically, if any person is found 
to be in actual possession of, or engaged in working, the lands, the exact location 
of each such occupancy, or working, will be given and a description thereof, 
along with the name and address of each such person, and a detailed state- 
ment of the evidence found as to his possession. If no persons were found to 
be in possession, such fact will be stated together with a statement of efforts 
that were made to ascertain such fact. 


PUBLIC RELATIONS IN CONNECTION WITH FIRST EXAMINATION 


While the first examination of an area is essentially a nontechnical one made 
to determine persons in actual possession, one of the most important functions 
of our personnel is to keep interested persons fully informed as to our pro- 
cedures and the provisions of the law. The processes and choices open to claim- 
ants should be explained as well as the complete Public Law 167 and its rela- 
tion to and modification of the mining laws of 1872. All misunderstandings 
and misconceptions should be avoided. It should be made clear that the pro- 
cedure is a legal one and not an arbitrary. capricious action of some Govern- 
ment agency: that the procedure affects only surface rights and that failure of 
a mining claimant to answer the pending notice does not affect the validity of 
his claim or his rights to apply for patent at a later date, but gives the United 
States only the same rights as to the surface that it has on valid claims located 
subsequent to the act. The provisions of section 6 of the act relating to volun- 
tary waiver of rights by the claimant should be fully explained. This last is 
a selling job, and while it is to the advantage of the Government to obtain 
voluntary waivers, the claimant should fully understand what he is relinquish- 
ing and what his rights are. 


EXAMINATION OF TRACT INDEXES 


The next step in the procedures, under Public Law 167, is the examination 
of tract indexes in the county recorder’s office for the area on which a deter- 
mination of surface rights is being made. Public Law 167 states that “the 
certificate of a title or abstract company, or of a title abstractor, or of an 
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attorney, based upon such company’s abstractor’s or attorney’s examination of 
these instruments which are shown by the tract indexes in the county office 
of record as affecting the lands described in said request, setting forth the name 
of any person disclosed by said instruments * * *,” As only an abstract com- 
pany, title abstractor, or attorney is authorized in the law to search and certify 
to having examined the records, this work will have to be done in 1 of 53 ways: 

(a) Contract to local abstract companies. 

(b) Setting up and employing personne! for title abstractor positions. 

(c) Employment of attorneys within BLM, or request attorneys of the field 
solicitor’s office to do the work. 

Tract indexes are defined in the law as follows: “mean those indexes, if any, 
as to surveyed lands identifying instruments as affecting a particular legal sub- 
division of the public-lands surveys, and as to unsurveyed lands identifying 
instruments as affecting a particular probable legal subdivision according to a 
projected extension of the public-land surveys.” In practice, such records or 
indexes as defined herein are practically nonexistent. This will mean, therefore, 
that as in most counties such indexes do not exist. No extensive search will be 
made except to determine the absence of such indexes. We do not anticipate 
any extensive search will be necessary and feel that only a minimum of time 
and expenditure will be required. 


PUBLICATION OF NOTICE 


Notice by publication in a newspaper will be made by the Land Office Man- 
ager. The request will be accompanied by a description of the area, affidavit 
of examination, and certificate of examination of tract indexes. Local publicity 
should be given to the filing of the request for publication and should coincide 
with the publication of the notices. The published notice shall describe the lands 
and shall notify all concerned that persons having any interest in an unpatented 
claim must file with the land office within 150 days of the date of the first publi- 
cation a verified statement which shall set forth their interest in the unpatented 
claim. Failure to file such a verified statement shall be deemed to constitute a 
relinquishment of interest. 


SERVICE UPON KNOWN CLAIMANTS 


Within 15 days after date of first publication the manager will cause to be: 
1. Personally delivered or mailed by registered mail a copy of such notice to— 
(a) Each person in possession of or engaged in working the land whose 
name and address is shown on the affidavit of examination. 
(b) Each person who may have filed a request for notices pursuant to 
section 5 (d) of the act of July 23, 1955. 
2. Mail copy of such notice to each person listed on the certificate of title or 
abstract companies’ search made of county records. 
3. Affidavit must be filed with manager showing that delivery or mailing 
has been made. 
VERIFIED STATEMENTS 


At the end of 150 days from date of first publication, all verified statements 
by mining claimants must be filed. The percentage of answers we can only 
estimate. On past experience it has run about 10 to 15 percent of the total 
number of claims recorded in the county, this was taking into account all claims 
ever recorded regardless of age. The verified statements filed will probably 
average about the same. Certainly on new claims filed in uranium boom areas 
in recent years, it will run much higher, probably 50 to 75 percent. The same 
condition will probably hold in timber areas where the surface resources are 
valuable. 

Upon receipt of a verified statement, the following actions will be taken: 

1. Locate claim on ground and plat on map by ties to section corners. 

2. Mineral examiner will examine claim to determine whether it should ve 
recognized as valid. 

3. Claimant should be contacted to discuss the possibility of stipulations under 
5 (ce). Cases where claim is clearly valid should be dropped if no stipulation 
can be obtained. 

4. If no stipulation of rights can be obtained, formal mineral examination of 
claim with assays, maps, and witnesses will be made. 


HEARINGS 


Hearings will be conducted in the usual manner under Rules of Practice of 
the Department. At this time it is anticipated that each hearing officer and/or 
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field commissioner will be able to handle approximately 50 hearings a year. 
Provision must be made for Forest Service actions as well as our own. Our 
engineers will undoubtedly be expected to give Forest Service assistance on cases 
that go to hearing, as they have in the past. 


AFTER FINAL DECISION 


After final decision regarding the validity of a claim has been made, the follow- 
ing action will be necessary : 

1. Prepare tabulation of claims as to which asserted rights were: 

(@) Declared valid and effective, or for which stipulations were made. 

(b) Not declared valid and effective, or for which surface rights were waived. 

2. The results of the final determination should be shown upon the status 
records (procedure not worked out), in order that in subsequent years we will 
know the areas on which we have surface rights, 

3. On claims as to which asserted rights were declared valid and effective, or 
as to which stipulations were not entered into, no management or disposal of 
surface resources pursuant to section 4 of the act can be made. These lands may 
be managed only as authorized before July 23, 1955. 

4. All other claims in the area will be subject to management and disposition of 
surface rights as provided in section 4 of the act. 

Estimates as to personnel required to carry out these functions are shown on 
the attached sheets. These have been revised in accordance with the budget 
allowances as given in the memorandum of November 15, 1955, from executive 
officer to area administrators. 

In filling these positions, first priority should be given to the employment of 
about 3 or 4 additional hearing officers, as well as a nucleus of 10 to 15 of the 
higher grade valuation engineers around which the functional organization will 
be built. Those land offices that will be receiving requests from the Forest 
Service for publication must also receive priority attention. Here the eimploy- 
ment of the adjudicators and clerical help should receive first attention. Varia- 
tions from the suggested numbers and classification of personnel are expected. 
However, until additional experience has been gained from actual operation of 
the law, a further breakdown is difficult. 

It should be stated here that the amount of either time or money that can 
be expended upon this activity is dependent entirely upon our own decision. 
If all claims on all public lands were examined, it would be an endless task. 
Certain areas of conflict should, however, receive immediate attention. Some 
of these are: timber management areas, present or future timber sales areas, 
high value grazing areas, conservation and wildlife ranges where there is no 
necessity to exclude all mining but only proper management of surface is de- 
sired. These areas on which a surface determination should be made may 
involve an estimated 500,000 to 1 million mining claims, covering 10 to 20 million 
neres of land. Past experience, in the examination of military withdrawals and 
reservoir areas, has shown that only about 10 to 15 percent of claims in an 
area continue to hearing stage. Based on this experience, we estimate 10 to 
15 percent of claimants may file verified statements, or 50,000 to 100,000 state- 
ments. Of these, examination may show 50 percent, or 25,000 to 50,000, to be 
valid. The remaining 25,000 to 50,000 claims will require detailed examination 
and hearings. The Forest Service has estimated, on this basis, a possible 10,000 
to 15,000 hearings. 

For the fiscal year 1957, the following estimates of personnel and funds are 
felt necessary to carry out the Bureau’s own plans, and to hold the necessary 
hearings on Forest Service activities. During this period the Bureau’s own 
plans call for the examination of an estimated 10,000 mining claims on forestry 
and grazing lands. The resulting contests and possible hearings, based on past 
experience, may reach 750 to 800. In addition to this workload, this Bureau 
must give some assistance to the Forest Service and render decisions on claims 
they protest. They estimate that they will examine 22,000 claims in 1957, with 
a possible 2,200 to 2,500 contests and hearings. Total contests of both BLM 
and FS could be as high as 3,000. Consolidation of 1 to 20 claims per hearing 
should, it is hoped, reduce this figure somewhat. 


L. E. HOFFMAN, 
Minerals Staff Officer. 
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TaBLe 1.—ZHstimate of funds and personnel for Public Law 167° 


























Position Number! Grade Salary Cost, fiscal 
year 
Area 1:2 
IS oii cb ends cnuntdesancmennieam wenn mbites 8 7 $4, 525 $36, 200 
CII io 6inn cninnbgickecstminctincensisee 6 4 3, 415 20, 490 
Oi cacs Eccandukndintlenhnbatenbenmbemeaaael 5 5 3, 670 18, 350 
Valuation engineers Richie nnd ¢-ididdiaigto inbigialianle hale ipaaatins 3 13 8, 990 26, 970 
ENG cusGbiskwapeusos semdpiown inde wus ones keanouten 2 12 7, 570 15, 140 
Neca tine ent tt ah sol ini elegans ied 6 ll 6, 390 38, 340 
Mild ais. nucleation baiekanabneigamamorna 4 9 5, 440 21, 760 
Assistant valuation engineers or inspection examiners.- 4 5 3, 670 14, 680 
UU GON 5 cncctiesianck ccbep cust soudunishoeemanl 3 13 8, 990 , 970 
DRT IIRL» cnn sn nnnctusasanintiapaanadabthticnateenadbenenaain=ta ee 218, 900 
Area 2: 3 
NN ox 2. cc nundineick ae niiop en aeh Oapekeaauaen 8 7 4, 525 36, 200 
Clerk-stenographers-- sd clniaas Sininellmareaniebaieda 5 4 3, 415 17, 075 
Do-__. ‘ paLakwadeansatsunaaneanas pein 8 5 3, 670 29, 360 
Valuation engineers..............-- ent ieitengnancinneainaaniiial 5 13 8, 990 44, 950 
EEE AE eR ee ee + 12 7, 570 30, 280 
SPT ss ikian:- i awtanaécenaamennndasedinn aks baaaamenat 6 ll 6, 390 38, 340 
Do 4 9 | 5, 440 21, 760 
Assistant valuation engineers or inspection examiners _. 2) 5 3, 670 7, 340 
Sha ac a.- acczinceccince nin cen aticinccestaedcemaeniee + 4) 13 | 8, 990 | 35, 960 
me ait 8 ea OS et eR) eS cos NO Rk UTA 
Area 3:3 | | 
Adjudicators f Pee Toreaaes eet 8 | 7| 4, 525 36, 200 
Clerk-stenographers dias . , 5 | 4 3, 415 17,075 
Do 8 | 5 3, 670 | 29, 360 
Valuation engineers. ; = ahaa 5 13 8, 990 44, 950 
Do ; a ‘ | 4 12 7, 570 | 30, 280 
Do [ST 6 | 11 6, 390 | 38, 340 
Do 4) 9 5, 440 21, 760 
Assist: int valuation engineers or inspection examiners- 2 | 5 | 3, 670 7, 340 
Hearing officers 7 5 in a 4 | 13 8, 990 35, 960 
Area 3, subtotal —— paaieuse jundieme . Ra al v= | 261, 265 
Area 4: 4 | | 
Adjudicators eatcstawncabec 2 | 7 | 4, 525 | 9, 050 
Clerk-stenographers__- e | 1 4 3, 415 3, 415 
Do ‘ _ | 2 | 5 3, 670 7, 340 
Valuation engineer eT a die OFS 1 | 12 7,570 | 7, 570 
Do 2 ll 6, 390 12, 780 
Assistant valuation engineers or inspection examiners. - 1 | 5 3, 670 | 3, 670 
Hearing officer ‘ aa 1 13 8, 990 8, 990 
Area 4, subtotal ‘ x 52, 815 
Washington | 
Adjudicators bide pieapekes ‘ 4 3 12 7,570 | 22, 710 
Do = a ‘ G sai all wadeaaeae chen 2 9 5, 440 | 10, 880 
Clerk-stenographers 1 3, 415 17, 075 
Do See ; 2 5 3, 670 7, 340 
Valuation engineers. ‘ : Runerotnae ‘ l 12 7, 570 7, 570 
Do l 11 6, 390 6, 390 
Washington, subtotal 71, 965 
Total cost for personnel. - , . - 6 oe ee Seika ¥ ee 866, 210 
Other expenses (equipment, hearings, etc.)_......-- eixiehssin | ea ES 3 | 263, 790 
Total f pees ee A ood ba : z ‘ a 130, 000 


| 


1 In these estimates, positions of valuation engineer, grade GS-13, have been set up for each area office 
and for each State office. If the grade GS-13 position cannot be justified for the State offices, an alternate 
proposal would be to set up 2 to 3 grade GS-13 positions in each area office where personnel filling these 
positions could be used throughout the area as occasion arose and would form a pool of highly trained, well- 
qualified experts that would be used for examination and testimony on the controversial and more difficult 
cases where high surface values were involved. 

Positions of assistant valuation engineer or inspection examiner, grades GS-5 to 7, have been discussed 
in connection with the preliminary examination of the land, where the purpose of the examination is to 
determine persons in possession and not mineral character. These positions have been tentatively placed 
in the estimate. It may be necessary, however, to interchange or substitute these with some of the GS-9, 
valuation engineer, positions, depending upon local conditions within the various States or areas. Also 
short-term employment of physically able persons over 21 years of age who will assist in the preliminary 
examination may be found necessary or desirable. Such personnel would operate under the supervision of 
a valuation engineer or inspector examiner. These employees could be hired locally, as the need arose, 
as their tenure would frequently be of short duration. 

2 1 area office, 4 land offices, 3 State I. and M. offices. 

3 1 area office, 4 land offices, 4 State I. and M. offices. 

4 1 area office} 2 land offices. 
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TABLE 2.—Estimate of funds and. personnel for Public Law 47° 


| 
Position | Number; Grade {| Salary | Cost (fisca 
| | | year) 


i 

| 

. | 
ARIZONA | | | 


Lands and minerals office: 


Valuation engineers a ? : 3 | 11 $6, 390 | $19, 170 
Assistant valuation engineers, or inspection examiners__| 3 | 5 |} 3, 670 | 11,010 
Clerk-stenographers ae Lo ; 7% 2] | 3,415 6, 830 
Land office: | | 
Adjudicators a a 2 9 | 5, 440 | 10, 880 
Clerk-stenographers co 2 | 4 3, 415 | 6, $30 
Hearings office: | | | 
Hearing officer - i oo 1 13 | 8, 990 | 8, 990 
Clerk-stenographer eee | 1 | 4 | 3,415 | 3, 415 
Total cost for personnel pica - 3 67, 125 
Other expenses (equipment, hearings, ete ou | pair 27, 875 
Total_ - : & Guscid ni biwaddntea, Pe ae ce. 7 : 95, 000 


|! Public Law 47 prevents further mineral locations on the Papago Indian Reservation. The law further 
authorizes leasing of mineral deposits within this reservation. Such leasing could not, of course, be under 
taken until the validity of existing mining claims on the reservation has been determined. It is estimated 
by the Bureau of Indian Affairs and the Bureau of Land Managment, that 5,000 mining claims are in exist 
ence. These will require field examination and will involve searching county records, in Pima, Maricopa, 





and Pinal Counties, and the examination and reporting on the mineral character of 2,750,000 acres of land 
The examination of the 5,000 claims may require hearings on 400 to 500 mining claims. This work will be 
handled out of the Phoenix office. Estimates as to funds and personnel are given in the above table. 
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TABLE 3.—Estimate of funds and personnel for Public Law 359* 


Position Number | Grade | Salary | Cost (fiscal 
year) 

Area 1: 
Records clerks 4 4 $3, 415 | $12, 660 
Adjudicators 2 y 5, 440 | 10, 880 
Clerk-stenographers 4 | t 3, 415 | 12, 660 
Field examiner 1 9 5, 440 5, 440 
Valuation engineer 1 ll | 6, 390 6, 390 
Subtotal 48, 030 

Area 2: 
Records clerks 4 4 3, 415 12, 660 
Adjudicators } 2 9 | 5, 440 10, 880 
Clerk-stenographers 4 4 3,415 12, 660 
Field examiner 1 9 5, 440 5, 440 
Valuation engineer 1 il 6, 390 6, 390 
Subtotal 48, 030 

Area 3: 

Records clerks 2 4 3, 415 6, 830 
A djudicators 2 9 5, 440 | 10, 880 
Clerk-stenographers 2 4 3, 415 6, 830 
Valuation engineer 1 ll 6, 390 6, 390 


Subtotal 30, 930 


Alaska 
Records clerk l 4 3, 415 3,415 
Valuation engineer 1 | y 5, 440 », 440 
Subtotal 8.855 
Washington 
A djudicators 2 y 5, 440 10, 880 
Clerk-stenographers 2 $ 3, 415 6, 830 
Subtotal 


17, 710 


Total cost for personnel j 153, 555 
Other expenses (equipment, hearings, etc | 46, 445 
Total 200, 000 


1 Public Law 359 ovens to mineral location 744 million acres of land previously withdrawn under power 
ite classification. Claims located on these lands, as well as the annual assessment work, must be filed with 
the Bureau of Land Management. Records and status must be maintained on these filings. The Secretary 
of the Interior has 60 days after the filing of a placer location in which to protest the location. Atsubseyuent 
public hearings, mining operations may be prohibited, allowed, or allowed with restrictions. Prompt 
action is essential under this law as only 60 days are allowed in which to file a protest against the ope ation 
of aclaim. Experience under this law has been limited. Records of filings from all States are not avail- 
able, but records on filings in November total 124. To date we have no knowledge of the number of protests 
that will be filed e'ther by Bureau of Land Management or Forest Service, but would estimate it at about 
25 cases. This could result in 240:to 300 hearings a year. Estimates as to funds and personnel are givén 
in the attached tabk 
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TABLE 4.—Estimate of funds and personnel for Public Law 357" 





Position Number Grade Salary | Cost (fiscal 
year) 
Montana: 
Land office: 
NE ii can nace cudindanes agi 3 4 $3, 415 $10, 245 
ls a cones baebabaubeusewaal 1 5 3, 670 3, 670 
Clerk-stenographer-..-... he dewniaiiiiily Sandia 1 4 3, 415 3, 415 
Tota cost for personnel. --..........-.....--- Kia dsGak eu Edun te eeeeeeonreneees 17, 330 
hose Se pang bucwetaieendewoenccsecene visite eins denis aversive ol amie 2, 670 
ET, rd nial oremiokenndivetnubvetderscbanediiemrriiel uiiglnd cain enaiie 20, 000 


1 Public Law 357 (uraniferrous lignite bill) permits the location of mining claims on public lands classified 
or known to be valuable for coal, upon the discovery of a valuable source material occurring in lignite de- 
posits. The law also permits the owner, entryman, or assignee of lands, on which there has been a reserva- 
tion of coal under the acts of March 3, 1909 (35 Stat. 844), or June 22, 1910 (36 Stat. 583), to remove uranium 
from lignite found on the land provided he files a description of the land with the appropriate Bureau of 
Land Management office. A copy of the notice of location of any claim filed pursuant to Public Law 357 
must also be filed with the appropriate Bureau of Land Management office. 

The States of North and South Dakota and Montana will, in all probability, receive the bulk of the 
filings, as they are the present centers of uraniferrous lignite activity. The Billings office reported only 
155 Beations for the month of November. These were all from South Dakota. It is expected that this 
number will increase several times when publicity is given to the law. Estimates as to funds and personnel 
to handle this increased workload are given in the above table. 





Exuisit 3 


UNITED STATES DEPARTMENT OF THE INTERIOR, 
BUREAU OF LAND MANAGEMENT, 


Washington, D. C., March 23, 1956. 
Memorandum. 


To: Area administrators, areas 1, 2, 3, and 4. 

From: Director. 

Subject: Programing for Public Law 167—Selection of areas requiring determi- 
nation of surface rights. 


In our previous memorandum of January 5, 1956, we outlined in general 
some of the major implications of Public Law 167 as they affect the Bureau 
forestry and range programs. With the prospect of increased appropriations, 
both in fiscal year 1956 and 1957, it will be desirable to begin now in selecting 
areas, both forest and range lands, for early determination of surface rights. 

Regulations for the administration of Public Law 167 are now in the process 
of formulation. At this time it is anticipated that the authority to initiate 
and carry out the provisions of the act will be centered in the State offices. 


GENERAL SELECTION POLICY 


It shall be the Bureau policy to initiate action for determination of surface 
rights on all lands under the jurisdiction of the Bureau where the interference 
of unpatented mining claims with the management of the land and its resources 
is serious enough to justify such action. 


FOREST LANDS 


Lands covered by unpatented mining claims located prior to July 23, 1955, 
which contain stands of merchantable timber or other forest products for which 
there is a present or probable demand or which control the routes of access 
thereto, shall be cleared of surface right conflicts as soon as funds permit. 
Those forest lands upon which sales should be scheduled in the near future 
should be of higher priority. However, it should be long-range Bureau policy 
to clear up surface rights on all claims containing commercially valuable timber 
or other forest products or potentially capable of producing such products 
before conflicts become a direct and immediate impediment to management. 


RANGELANDS 


Numerous instances exist of serious conflicts between unpatented mining 


claims filed prior to July 23, 1955, and grazing administration on the public 
lands. While conflicts are widespread there are areas of concentration, such as 
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western Colorado in connection with oil-shale claims and eastern Utah in the 
uranium country. The recent finding of the appellate court in Denver which 
upheld the Judge Knouse decision in the Echeverria case, makes the Bureau’s 
position somewhat tenuous in the administration of grazing on unpatented 
mining claims. High priority should be given to range areas where mining 
claims are seriously interfering with proper range management such as excluding 
livestock and wildlife from water and similar problems. 

The Solicitor’s opinion of October 20, 1955, M-36301, clarifies the position of 
soil and moisture conservation projects with respect to mineral land and mining 
claim locations. The opinion also applies to projects installed under the range- 
improvement and weed-control programs. To resolve present conflicts involv- 
ing damage to projects and project areas, and to avoid conflicts in the future, it 
is essential that surface jurisdiction be established through in rem proceed- 
ings provided for by Public Law 167. Project areas on which the Government 
has made a substantial investment or which are included in firm plans for com- 
pletion of major projects should receive highest priority. 


SPECIAL ACTIONS 


Lands covered by unpatented mining claims located prior to July 23, 1955, 
which will be needed in the foreseeable future for access to other Federal lands 
in the course of the management activities of the Bureau or other Federal 
agencies shall be included in the program. Especially important in this regard 
is the obtaining of access across claims for use by recreationalists for hunting, 
fishing, and camping on public lands and waters. 

Small areas or individual cases isolated from general problem areas should 
continue to be handled under regular contest procedures. The mechanics of 
Public Law 167 are particularly adapted for use in clearing up larger areas. 


SELECTION OF AREAS 


Early selection should be made of areas on which the determination of surface 
rights is desirable in fiscal year 1957, keeping in mind the general policy outlined 
above. 

In making these selections the following factors should be recognized : 

1. Except in unusual circumstances areas should be confined to a single 
county. 

2. Areas involved should be under the jurisdiction of a single land office. 

8. Examination of areas should be reasonably current (not more than 3 or 4 
months prior to publication of notices). 

4. The estimated number of claims for which verified statements may be filed 
should not exceed the number which our mineral examiners can handle in a 
reasonably short period of time. 

5. Boundaries of areas should be kept on sectional or township lines in order 
to avoid difficulties arising from irregular boundaries. 

6. In certain instances it may be desirable to select areas so that their bound- 
aries coincide with the boundaries of established mining districts for which 
separate land records are maintained. 


RECOMMENDATIONS FOR AREAS SELECTED 


Recommendations by State supervisors for areas in order of work priority 
selected for determination in fiscal year 1957 should be forwarded prior to May 1, 
through the area administrator, to the Washington office for review and consider- 
ation in the allotment of funds. These recommendations should include, for 
each area selected, the following information: 

1. Name of area, district, State. 

2. Brief topographic description of the area. 

3. Land office having jurisdiction. 

4. BLM acreage included in the area and total acreage within the area. 

5. Estimated number of unpatented mining claims in the area (on BLM land) 
which were located prior to July 23, 1955. 

6. Estimated number of mining claims for which verified statements may be 
expected to be filed. 

7. Estimated number of claims which will be brought to hearings. 

8 Statement listing types of interference with Bureau administration and 
management which will be eliminated by the determination of surface rights. 
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9. Areas which are adjacent to national forest land and which could be 
included in a joint proceedings. 

in addition to the specific recommendations outlined above, a master map 
for each State should be prepared showing the areas in which determinations 
should be made in the period 1957 to 1960. Hach suggested area shown should 
have a number to indicate recommended priority of treatment. Submit one 
copy of this map to Washington not later than May 1. The master map should 
be kept on file in the State office. This map will, of course, be subject to change 
to reflect progress and experience but will give a general indication of problem 
areas as now known. 

The recommendations submitted by each area will be considered in full in 
order to determine the adequate and fair allocation of funds. 


Epwarp Wooz.ey, Director. 





KxHIBIT 4 
UNITED STATES DEPARTMENT OF AGRICULTURE 
FOREST SERVICE 
Washington, D. C. 


Errect oF Act or JULY 23, 1955, on MIniInG CLAIMS 


I. STATUS OF MINING CLAIMS UNDER THE ACT OF JULY 23, 1955 


The act of July 23, 1955, modifies the mining laws in certain specific instances. 
It does not affect mining claims except as is specifically provided in the act. 
The requirements of discovery, posting, recordation, etc., are unchanged. Under 
this act the situation is as follows: 


A. Valid mining claims located prior to the enactment of the act of July 
28, 1955 

1. There is no change as to such claims unless and until the United States 
takes action, as prescribed in section 5 of the law, for a determination of surface 
rights or obtains a waiver under section 6. Until such action is completed the 
United States has no rights to manage the surface of such mining claims which 
it did not have prior to the enactment of this law. 

2. After a determination of surface rights has been completed for a given 
area: 

(a) All claimants to mining claims for which asserted rights are declared 
valid and effective by the Bureau of Land Management retain all rights to the 
surface and surface resources which they had prior to the enactment of this 
law, and the United States cannot manage or dispose of the vegetative resources 
except to the extent that it could prior to the enactment of this law. 

(®) All claims which were defaulted or where the claimants waived surface 
rights, pursuant to section 6, or for which asserted rights were not declared 
valid and effective by the Bureau of Land Management in the area covered by 
the proceeding, fall into the same category as claims located subsequent to 
the enactment of this law. The rights of the United States to manage and dis- 
pose of the vegetative surface resources and to manage other surface resources 
of such claims are the same as for claims located subsequent to July 23, 1955 
(See B below). 


B. Valid mining claims located subsequent to July 23, 1955 


1. Any mining claim hereafter located under the mining laws of the United 
States shall not be used, prior to issuance of patent therefor, for any purposes 
other than prospecting, mining, or processing operations and uses reasonably 
incident thereto. This is substantially the same as was the case before this 
law was enacted. 

2. Rights under any mining claim hereafter located under the mining laws 
of the United States shall be subject, prior to issuance of patent therefor, to 
the right of the United States to manage and dispose of the vegetative surface 
resources thereof and to manage other surface resources thereof (except mineral 
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deposits subject to location under the mining laws of the United. States), 

3. Any such mining claim shall also be subject, prior to issuance of patent 
therefor, to the right of the United States, its permittees and licensees, to use 
so much of the surface thereof as may be necessary for such purposes or for 
access to adjacent land: Provided, however, (a) That any use of the surface 
of any such mining claim by the United States, its permittees, or licensees, 
shall be such as not to endanger or materially interfere with prospecting, min- 
ing, or processing operations or uses reasonably incident thereto. (b) If at 
uny time the locator of a mining claim requires more timber for his mining 
operations than is available to him from the claim after disposition of timber 
therefrom by the United States subsequent to his location, he shall be entitled, 
free of charge, to be supplied with timber from the nearest timber administered 
by the disposing agency which is ready for harvesting under the rules and 
regulations of that agency and which is substantially equivalent in kind and 
quantity to the timber estimated by the disposing agency to have been disposed 
of from the claim. (c) Nothing in the act shall be construed as affecting or 
intended to affect or in any way interfere with or modify the laws of the States 
which lie wholly or in part westward of the 98th meridian relating to the owner- 
ship, control, appropriation, use, and distribution of ground or surface waters 
within any unpatented mining claim. 


C. Mining claims and 1955 act materials 
Valid mining claims cannot be located subsequent to July 25, 1955, based on 


-~), 
a discovery of common varieties of sand, stone, gravel, pumice, pumicite, and 
cinders. 

Valid mining claims located prior to July 23, 1955, based on a discovery of 
sand, stone, gravel, pumice, pumicite, and cinders remain in full force and effect. 

Deposits of 1955 act materials on valid mining claims located before or after 
July 23, 1955, are not subject to disposal under regulation U-13. This in- 
cludes mining claims for which a determination of surface rights under section 
+ of the act of July 23, 1955, has been made and for which the United States has 
established the right to dispose of and manage vegetative resources. 

Mining claims may be located on the basis of a discovery of varieties of sand, 
stone, gravel, pumice, pumicite, and cinders which have some special character- 
istic which differentiates them from “common varieties.” 

Mining claims may also be located on the basis of some other locatable 
mineral occurring in or in association with common varieties of these materials. 
For example, a valid claim could be lecated on a discovery of gold or garnets in 
a deposit of a “common variety” of gravel. The validity of the claim must be 
based on the value of the locatable mineral and not the common-variety material. 

The 1955 act materials are not locatable minerals; hence the owner of a valid 
mining claim located after July 23, 1955, has no right to dispose of such materials 
in which or in association with which no locatable mineral occurs. The only 
way they could be disposed of on such claims is when their removal is necessary 
io lawful mineral operations of the locator or by the United States, with the 
written consent of the claimant. 

Lands covered by a permit or lease issued under regulation U—13 are not sub- 
ject to location during the life of the permit or lease. A permit or lease cannot 
be issued on an area covered by a valid mining claim without the cousent of the 
claimant. 

If a permit or lease has heen issued for a common variety of a material and a 
mining claim is subsequently attempted to be located on the area on the basis 
that the deposit is not a common variety but has special characteristics which 
make it subject to location, the matter must be referred to the regional! forester 
for immediate action and examination by a mineral examiner. 

il. RIGHTS OF A MINING CLAIMANT UNDER THE ACT OF JULY 


155 


ad, I 


The limitations placed upon the rights of mining claimants under this act are 
only those specifically stated’ in the aet. The act does not affect any other 
rights which the locator had under the mining laws. The limitations are only 
applicable to mining claims and not to mining patents. When patent is issued 
the claimant obtains fee simple title the same as before. 

The mining claimant is prohibited from using, prior to patent, a mining claim 
for any purposes other than prospecting, mining, or processing operations and 


93041—57——_9 
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uses reasonably incident thereto. The claimant’s rights in this respect are the 
same as they were before this act. 

The mining claimant is prohibited from cutting timber on a mining claim, 
except to the extent required for prospecting, mining, or processing operations 
and uses reasonably incident thereto, or for the construction of buildings or 
structures in connection therewith, or to provide clearance for such operations 
or uses. Except to that extent or as authorized by the United States, no claim- 
ant of any mining claim hereafter located under the mining laws of the United 
States shall, prior to issuance of patent, sever, remove, or use any vegetative 
or other surface resources therefrom which are subject to management or dis- 
posal by the United States. Any severance or removal of timber which is 
permitted, other than severance or removal to provide clearance, shall be in 
accordance with sound principles of forest management. 

The claimant has the right to cut timber from the claim for mining purposes 
and to cut timber for clearing or roads needed for mining purposes. 

The claimant does not have the right to reserve timber for future mining use. 

The claimant also has a certain right to free timber for mining purposes if 
the United States has cut timber on the claim subsequent to his location. See 
section B 3 (b) status of mining claims under act of July 23, 1955, and Timber 
Management Section of Manual. 


III. EXERCISE OF SURFACE RIGHTS BY THE UNITED STATES 


There is no doubt that the intention of the act is to fully protect the claim- 
ant’s rights to prospect, mine, and develop minerals. The right of the United 
States to manage and dispose of vegetative surface resources, and to manage 
surface resources, is not to be exercised in such a way as to endanger or ma- 
terially interfere with the legitimate rights of he claimant to mine. It is the 
obligation of the Forest Service to exercise the surface rights of the United 
States in a fair and equitable manner. 

It must always be remembered that the rights of the United States to manage 
and dispose of surface resources are extinguished when patent issues. There- 
fore, it will rarely be advisable for the United States to develop permanent in- 
stallations except roads on a valid mining claim or to authorize permittees to 
do so. 

Instructions regarding utilization of timber and other vegetative resources 
are covered in chapters dealing with those resources. 


EXHIBIT 5 (A) 

U 
Adjustments. 
Determination of surface rights. SEPTEMBER 9, 1955. 
O(K) 
Supervision. 
General. 

Circular No. U-306 

Circular O. No. 55-114 
Regional Forester. 
All regions (except regions 7 and 9). 
m ee Sir: Reference is made to circular letters U-304 and U-304 supplement 
No. 1. 

Attached is a statement of policy and instructions for determination of sur- 
face rights on mining claims. These instructions supersede circular letters U-304 
and U-304 supplement No. 1 insofar as the determination of surface rights is 
concerned. 

The mining industry has a right to expect that the Forest Service procedures 
with respect to the determination of surface rights be uniform and it is there- 
fore important that all regions follow these instructions closely. 

It is absolutely essential that the procedure under part II: Procedure for 
Determination of Surface Rights After Area Has Been Selected, be followed 
precisely. Constant consultation with the representative of the general counsel’s 
office in the region is required on this phase of the work. 








-_ 
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After you have functioned under this policy we will appreciate your sugges- 
tions for improving it. 


We have studied the distribution of additional funds on the basis of your 
requests and allotments for fiscal year 1956 are as follows: 


TE ae ies cits sees see elk owen nnnee oenpnpenititiemiaitatiaagagaat imate $33, 000 
Weg fos ll 48, 000 
I Bhai sec distr singe cep tementecerre ne Lia aint nisin niaatininniianitaiagin 33, 000 
NI cess insects eran ctr eens ences cates thine lineal annie imag tania 48, 000 
Regions Gi isi k A A Ro cece etn th se eldeatbldnaiec be titdemsencennanicoan 48, 000 
Tn a cetera sa ree ncntsasetanlie sine eae aineeisaas 48, 000 
er are oI rs nc a ee Se ren oer erceseenrgecerstnainemirwnienionatn 15, 000 


Note: An additonal $17,000 is being held here for emergencies, and may be 
available for distribution later this fiscal year. 


As emphasized in circular letter U-304, we want all regions to staff up as 
rapidly as possible so that real progress can be made this year. 

All personnel transferred or promoted and any new personnel recruited must 
be cleared with your Division of Personnel Management for proper procedure 
and approval. 

The Department’s Administrative Regulations (title 8, par. 404) require ap- 
proval of the Office of Personnel before recruitment outside the Department, in 
grades GS-11 and above, is initiated. Blanket authority now has been obtained 
for such recruitment. If individuals are recruited from other agencies, please 
submit to us a summary of qualifications before making final commitment. 

The Board of Civil Service Examiners, Geological Survey, Department of the 
Interior, Washington, D. C., maintains a register for geologists and the Board 
of Exeminers, Bureau of Mines, Department of the Interior, maintains a regis- 
ter for mining engineers. If certificates of eligibles are desired, requests should 
be forwarded to this office, accompanied by copy of job description. If suff- 
cient eligibles are available on civil-service registers, form 303 authority will be 
issued to make temporary appointments pending certification of eligibles. 

It is particularly important that we start aggressively recruiting suitable min- 
ing engineers or geologists to fill the mineral examiner positions. It leoks as 
though it will be very difficult to find suitable candidates in grade GS-9. Re 
gions 1 through 6 should plan on each recruiting two new mineral examiners 
for each region as soon as possible. Please keep us currently informed of your 
progress. We may be able to assist in correlating placement between regions. 
Please let us know if additional qualified mineral examiners are available. 

Regions 2, 4, 5, and 6 which have had areas approved for a determination of 
surface rights, should start as soon as possible, in compliance with the instruc- 
tions in part II, to obtain the data necessary for requesting the Bureau of Land 
Management to publish public notice. 


Regions 1, 3 and 10 are being written separately on their program for this 
year. 

All regions should recommend areas for a determination of surface rights 
on which work can be done during the winter or early spring. The objective, 
within the limits of funds allotted, is to request the Bureau of Land Manage- 
ment to publish notice for not less than 2 and preferably 3 areas in each western 
region (Alaska not included) before the end of this fiscal year (in addition to 
the pilot areas in regions 2, 4, 5, and 6). 

Please revise promptly any recommendations relating to personnel or areas 


which you have already made if in conflict with these instructions or if you 
have not furnished the necessary data. 


Very truly yours, 


RicHarp E. McArpie, Chief. 
By Howarp HOopPKINs. 
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PxHIBIT 5(B) 


UNITED STATES DEPARTMENT OF AGRICULTURE 


FOREST SERVICE 


PoLticy AND INSTRUCTIONS FOR DETERMINATION OF SURFACE RIGHTS ON MINING 
CLAIMS 


(Secs. 5 and 6 Act of July 23, 1955 (69 Stat. 367) 
PART I—SELECTION OF AREAS FOR DETERMINATION OF SURFACE RIGHTS 


Delegation.—The authority of the Secretary of Agriculture to request the Sec- 
retary of the Interior to give public notice to mining claimants for determina- 
tion of surface rights was delegated by the Secretary to the Chief on August 4, 
1955 (20 F. R. 5785). 

Policy.—Action will be initiated for a determination of surface rights on all 
areas of land under the jurisdiction of the Forest Service when the interference 
of mining claims with the efficient management of the land and its resources is 
sufficient to justify the cost of such action. 

Regions should plan, funds permitting, to complete the determination of sur- 
face rights on all areas on which it is justified, by the end of fiscal year 1965. 

Priority will be given to those areas on which there is the greatest interfer- 
ence with good land management. 

Selection of area—The area selected for a determination of surface rights 
should be compact and of practicable size. The following factors require con- 
sideration in selecting an area: 

1. An area confined to a single forest, ranger district, or county will have 
definite administrative advantages. 

2. The area should be under the jurisdiction of a single Bureau of Land Man- 
agement district land office. 

3. The affidavit of field examination and the certificate of examination of tract 
indexes must be reasonably current. and the required examinations shonld be 
made within not more than 3 or 4 months prior to requesting publication: of 
notice. 

4. The estimated number of claims for which verified statements may be ex- 
pected to be filed should not exceed the number which our mineral examiners 
can handle in a reasonable period. 

5. Coordination with the General Counsel's office is necessary in order to keep 
the legal work on a practicable basis. 

6. Coordination with the Bureau of Land Management is necessary so as to 
avoid overtaxing the capacity of one district land office. This will require inter- 
regional coordination where district land office jurisdiction overlaps regional 
boundaries. 

Boundary of area.—The exterior boundary of the area will usually be on 
sectional lines or township lines so as to avoid the difficulties of irregular 
boundaries. 

Approval of areas.—Areas selected for a determination of surface rights will 
be approved by the Chief. Recommendations to the Chief should include the 
following: 


1. Name of area. 

2. Brief topographic description of area. 

3. Bureau of Land Management district land office having jurisdiction. 
4. Acreage of area. 


» Brief statement listing the types of interference of mining claims with 
national forest administration which the determination of surface rights is 
expected to alleviate. 

6. Estimated number of mining claims located prior to July 23, 1955. 

7. Estimated number of mining claims for which verified statements may be 
expected to -be- filed by the claimant. 

8. Estimated number of mining claims which Forest Service expects to .bring 
toa hearing. 

Planning.—FEach region should outline on a map its areas for future deter- 
mination, so that an overall plan of action can be considered. This will avoid 
future difficulties, such as leaving out a small area of land which would then 
have to be covered by a separate hearing. 
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Public discussion—Forest officers should keep interested persons fully in- 
formed and should explain the process and the choices open to claimants. It 
should be made clear that the procedure affects only surface rights and that 
failure of a mining claimant to answer the notice does not affect the validity of 
his claim or his right to apply for patent at a later date, but gives the United 
States only the same rights as to the surface that it has on valid claims loeated 
subsequent to the act. The provisions of section 6 of the act relating to waiver 
of rights by the claimant should be fully explained. 


PART II—PROCEDURE FOR DETERMINATION OF SURFACE RIGHTS AFTER AREA HAS BEEN 
SELECTED 
1. Description of area 

A. If surveyed: 

(1) List all lands included by section, township, range, meridian, or base 
and State. 

(2) List portion smaller than a section by legal subdivision down to 40 acres 
only when clearly necessary to use smaller subdivision than a full section. 

(3) It is essential that every section in the area be included in the descrip- 
tion. 

(4) Add a general description of the area, referring to drainages and political 
boundaries, such as: “This area includes that part of the Rapid Creek drainage 
in Forest County, Colo., in the - National Forest more particularly 
described as follows :” 

(5) The area will be clearly outlined on a map. 

B. If unsurveyed : 

Use same methods as under “A” above but refer to sections, townships and 
ranges which would probably embrace such lands when the public land surveys 
are extended, or a tie to an approved United States mineral monument. 

2. Affidavit of examination 

A. Examine area for evidence of persons in actual possession of or engaged 
in the working of such lands or any part thereof. The area may be divided 
into smaller portions for examinations and affidavits by different persons. The 
examination must be made within not more than 3 or 4 months prior to the 
request for notice of publication. The examination will include the following: 

(1) A physical examination. will be made of the land to ascertain if there 
are: 

(a) Location notices posted on the lands. (Do not attempt to distinguish 
hetween locations made before or after July 23, 1955, report all location 
notices. } 

(6b) Any kind of house, cabin, shack, camp, or other evidence of living or 
other actual occupancy on the area, and the conditions thereof. 

(c) Any new work, assessment work, development work, pits, shafts, drifts, 
surface diggings or other workings. 

(d) Any road construction, clearing of timber, machinery in place, or other 
evidence of mining activity. 

(e) If there is any doubt about actual possession of or working an area—report 
it. It costs very little to send notice to such persons. 

(2) If the names and addresses of claimants are not ascertained in the exami- 
nation of the land, inquiry will be made in the vicinity as to the names and 
addresses of claimants. This inquiry might be made of such persons as neigh- 
bors, local merchants, town or county officials, the local postmaster, ete. It is 
not necessary to go to county records other than the tract indexes in an attempt 
to find the name or address of persons found in possession or actually working 
a claim. The act specifically provides that only the tract indexes need be 
examined. 

(3) Field notes will be kept as the examination proceeds for use in preparing 
affidavit and for subsequent reference as needed. 

B. Prepare affidavit of examination (see suggested form at end of part II) 
which will include the following: 

(1) State name, address, and age of affiant. 

(2) Describe the area examined by legal subdivision. 

(3) State that affiant has examined the lands described to ascertain whether 
auy person or persons were in actual possession of or engaged in the working of 
such lands or any part thereof. This statement will contain a detailed descrip- 
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tion of the kind of examination made of the land and inquiries made in the 
vicinity, together with the findings made, which must include the following: 

(a) If any person or persons were found to be in actual possession of or 
engaged in the working of such lands, set forth the approximate location of each 
occupancy or working and, as to each, the name and address of each such person, 
and a detailed statement of the evidence found as to his possession. 

(b) If, as will rarely be the case as to any large area examined, no person 
or persons were found to be in actual possession of or engaged in the working of 
said lands or any part thereof on the date of the examination, state such fact, 
together with a statement in detail of the efforts that were made to ascertain 
such fact. 

C. Submit the completed draft of affidavit to the local representative of the 
General Counsel's office for review or discussion before it is executed. 


8. Certificate of evramination of tract indexes 


A. Submit to the local representative of the General Counsel’s office a complete 
description of the area with a request that he either make or obtain a certificate 
from a title or abstract company, or a title abstractor, or an attorney, based upon 
his or such company’s abstractor’s or attorney’s examination of those instru- 
ments which are shown by the tract indexes in the county office of record as 
affecting the area, which certificate shall show the name of any person disclosed 
by said instruments to have an interest in said lands under any unpatented min- 
ing claim located prior to July 23, 1955, together with the address of such person 
if such address is disclosed by such instruments of record. “Tract indexes” 
means those indexes, if any, as to surveyed lands identifying instruments as 
affecting a particular legal subdivision of the public lands surveys, and as to 
unsurveyed lands identifying instruments as affecting a particular probable legal 
subdivision according to a projected extension of the public lands surveys. This 
certificate Should be requested at the same time the examination to determine 
possession of or working of the land is initiated. 

B. The originals and two copies of the certificate of examination of tract 
indexes, the affidavit or affidavits of examination, and the area description and 
map will be forwarded to the Chief, Forest Service. These copies, particularly of 
the area description, must be legible. 


4. Filing request for publication of notice 

A. The Chief of the Forest Service will file in the office of the Secretary of the 
Interior, or in such office as the Secretary of the Interior may designate, a request 
for publication of notice to mining claimants, for determination of surface 
rights. This request will be accompanied by the description of the area, affida- 
vit of examination, and certificate of examination of tract indexes, which have 
been prepared in accordance with 1, 2, and 3 above. 

B. Local publicity should be given to the filing of each request, including a 
general description of the area. This publicity should be timed to coincide with 
the publication of notice. 

5. Publication of notice will be made by the Department of the Interior, xt 
the expense of the Forest Service. The Forest Service will take the following 
action : 

A. Within 15 days after the first publication of notice the regional forester 
will: 

(1) Proof the advertisement immediately to determine adequacy of notice, 
if errors are found, consult with representative of General Counsel’s office and 
the Bureau of Land Management to determine whether or not new notice must 
be published. 

(2) Personally deliver (receipts to be obtained) or mail by registered mail 
a copy of such notice to: 

(a) Each person in possession of or engaged in working the land whose name 
and address is shown on the affidavit of examination. 

(b) Each person who may have filed a request for notice pursuant to section 
5 (d) of the act of July 23, 1955. Note: Except in unusual circumstances all 
notices should be mailed by registered mail rather than personally delivered. 

(3) Mail by registered mail a copy of such notice to each person listed on 
the certificate of title or abstract company, or of title abstractor or attorney. 
It is to be noted that no provision is made for personal delivery of notices to 
persons listed on these certificates. 

(4) File with Interior representative where request for publication was filed 
an affidavit showing that copies of the notice have been so delivered or mailed 
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However, it is not necessary to show that more than one copy of the notice was 
delivered or mailed to any one person. 

B. The regional forester will obtain currently from the Bureau of Land Man- 
agement copies of verified statements filed by mining claimants in response to 
the notice. At the end of 150 devs, within which period all verified statements 
must be filed, make certain that all have been obtained. As the verified state- 
ments are received the following action shall be taken: 

(1) Locate claims on ground and plat on working plan map. 

(2) Mineral examiner will examine claim to determine whether it should 
be recognized as valid. 

(3) Contact claimant, where appropriate, and discuss possible stipulations 
under section 5 (c). In the case of a clearly valid claim for which the locator 
has filed a verified statement, a stipulation may be entered into with the assist- 
ance of the local representative of the General Counsel’s office which will make 
it unnecessary to go to hearing as to such claim. 

(4) Regional foresters are authorized to stipulate under section 5 (c) that 
the United States does not contest the asserted rights on a mining claim for 
which a verified statement has been filed, if the report of a qualified mineral 
examiner indicates that the claim is valid. 

(5) Proceed with formal mineral examination of claims, assays, witnesses, 
etc., in preparation for hearing on those claims as to which stipulations are 
not entered into. 

(6) Assist local representative of the General Counsel’s office in preparation 
of evidence for hearing on such claims. 


6. Hearings 


A. If any verified statement is filed by a mining claimant, the Department of 
the Interior will fix a time and place for a hearing to determine the validity and 
effectiveness of the asserted rights. 

(1) The place of hearing will be in the county where the lands in the @laims 
are located, unless the mining claimant agrees otherwise. 

(2) Any single hearing will be limited to a maximum of 20 mining claims 
unless the parties affected shall otherwise stipulate. 

(3) The procedures with respect to notice and conduct of hearings, as well 
as appeals therefrom, will follow those relating to contests or protests affecting 
public lands. 

b. The Forest Service will take the following action with respect to hearings: 

(1) With the assistance of the local representative of the General Counsel’s 
office plan the scheduling of hearings on all claims which are to go to hearing. 

(2) Assist the local representative of the General Counsel’s office in presenta- 
tion of evidence at hearings. 

C. After final decision : 

(1) Prepare tabulation of claims as to which asserted rights were: (1) 
clared valid and effective, or for which stipulations were made: (2) not 
clared valid and effective, or for which surface rights were waived. 

(2) The results of the final determination shall be reflected upon the status 
records of the ranger district and the forest. 

(3) On claims as to which asserted rights were declared valid and effective 
or as to which stipulations were entered into the Forest Service will not manage 
or dispose of surface resources pursuant to section 4 of the act of July 23, 1955. 
They may be managed only as authorized before July 23, 1955. 

(4) All other claims in the area will be subject to management and disposi- 
tion of surface rights as provided in section 4 of the act of July 23, 1955. 


de- 
de- 


[Attachment to Part IT] 
AFFIDAVIT OF EXAMINATION 


State of __ 
County of —- 


: eee 


sss ca re rs emcee ic esa seeps eiokany, WARRANT PUG 
(full name) 


that I am over 21 years of age, and am 


"—s—~*~*«~« ficial position) == | 
for the United States Forest Service, with official headquarters at _..._________. 


OM oe EE ON or eas ee cht oasasiscieaenatamnntacs go upon and examine the following 
tract of land (describe land by legal subdivision) : 
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That the examination and inquiries to ascertain if any person or persons were 
in actual possession of or engaged in the working of such lands or any part 
thereof were made by me in the following manner: 

That I found the following evidence of persons in actual possession of or 
engaged in working the land and no other, and the names and addresses of such 
persons if ascertained by reasonable inquiry are'as follows : 


Evidence of actual possession of or | | Name and address of person or 
working of land | Location of such evidence persons in actual possession or 
engaged in working of land 


(Signature) 
Subscribed and sworn to this -_-----~-.-----.---- CO a aa etn aie 
PG NOs 6: cae 5 ane adit eons a notary public in and for the 
State and county aforesaid. 


Ri GeNRINGION SZTITES ® noo no einen 


PART ITI—WAIVER OF RIGHTS ON UNPATENTED MINING CLAIMS LOCATED PRIOR TO 
JULY 23, 1955 


Pursuant to section 6 of the act of July 23, 1955, owners of unpatented mining 
claims located prior to July 23, 1955, may waive and relinquish all rights there- 
under which are contrary to or in conflict with the limitations or restrictions 
specified in section 4 of the act, as to mining claims located after that date. 

The Forest Service will obtain a waiver of rights under this section when- 
ever possible, using substantially the form attached. Such waivers may be 
obtained at any time with respect to any claims located prior to July 23, 1955, 
whether or not the lands involved have been included in an area selected for a 
determination of surface rights. They should be particularly sought in areas 
where there are only a few isolated claims so as to avoid if possible the neces- 
sity for a hearing to determine surface rights in those lands. 

All waivers which are obtained shall be recorded and the recording fee paid 
by the Forest Service. 

[Attachment to part IIT] 


WAIVER OF RIGHTS ON UNPATENTED MINING CLAIMS 


Pursuant to the provisions of section 6 of the act of July 23, 1955 (69 Stat. 
Rey SO een , the undersigned mining claimant(s), whose ad- 
dress(es) is (are) 


being the owner(s) of the unpatented mining claims(s) situate in the county 
ae ; Beabe Of 2... , and identified as follows: 


Notice or certificate 


Date of | of location recorded 
Name of mining clain location 


Book Page 


Which claim(s) is/are embraced in the following section(s) of the public lands 
surveys, namely: Township - 7 _.., range 
Be bee __.. meridian sections : 


— cceawenaeng AGEEG anwm wo nnwee ~ as an an ang rs 


ee eee 


mining claim(s) will probably be embraced in the following section(s) when 
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the public land surveys are extended to the lands covered by said mining 
claim (s), namely: ‘Tewaelp 2. 2.2......-cnce » SEI en cic 


(Nore.—In lieu of the above paragraph, the mining claim may be described 
by a tie by courses and distances to an approved United States mineral monu- 
ment. ) 

And being a locator or purchaser under said mining claim(s) as follows, to 
wit: 


(Name of claim) (Claimant’s interest) 
(Insert opposite the name of each claim the word “locator” or the word 
“purchaser” to show the nature of the mining claimant’s interest.) do hereby 
waive and relinquish all rights under such claim(s) which are contrary to or 
in conflict with the limitations or restrictions specified in section 4 of the act of 
July 23, 1955 (69 Stat. 367), as to mining claims located after that date. 

The names and addresses, so far as known to the undersigned claimant(s), 
of any other person or persons claiming any interest or interests in or under the 
above-named unpatented mining claim(s) are as follows: 

(Set forth names and address of each other claimant, so far as known to 
mining claimant filing above statement, and identify which of the above-named 
mining claim(s) each such other claimant is interested in.) 

Dated 


(Signature) 

(Note.—Append proper acknowledgment for individual, or for officer or other 
authorized representative of corporation, in compliance with the laws of the 
State where the lands are situated.) 


PART IV PROGRESS RECORDS—DETERMINATION OF SURFACE RIGHTS ON MINING CLAIMS 


(See. 5, act of July 23, 1955) 


1. Planning and progress maps: 

(a) Forest base maps, showing by appropriate colors and symbols— 

(1) Areas planned for a determination proceeding. 

(2) Areas approved for a determination proceeding. 

(8) Areas for which public notice request has been made (show date). 

(4) Areas for which public notice has been published (show date). 

(5) Areas on which hearings have begun to be scheduled. 

(6) Areas on which all determinations have been completed. 

(b) Determination of surface rights on mining claims report. 

(Maintain copy of report from for each area on progress map filled in to 
extent possible with data available. ) 


PART V—PERMANENT STATUS RECORDS ON DETERMINATION OF SURFACE RIGHTS ON 
MINING CLAIMS 


1. Forest base maps showing areas on which a determination of surface rights 
on) mining claims has been completed show 

(a) Boundary of area. 

(b) Date of public notice. 

2. Township status plat (form 123), 2 inches per mile (or overlay on status 
record) showing all claims, located as accurately as possible, for which asserted 
surface rights were declared valid and effective by the Bureau of Land Man- 
agement and all claims on which stipulations were entered into. 

3. Regions may specify larger scale status maps for areas where the number 
of claims is so large that the standard 2 inch scale is inadequate. 

4. All status maps will bear the notation that mining claims shown thereon 
nre not definitely located and that administrative officers must determine exact 
locations on the ground wherever possible. 

5. In addition, it is suggested that status record sheet (form 124) accompany 
each township plat showing list of claims on which asserted surface rights 
were not declared valid and effective by the Bureau of Land Management after 
hearing and claims for which waivers were executed. 
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PART VI—REPORT—DETERMINATION OF SURFACE RIGHTS ON MINING CLAIMS 


(Sec. 5, Act of July 23, 1955) 


(Report due in Chief’s office 30 days after final decision by the Bureau 
of Land Management or the Secretary of the Interior) 


I cis ask alas calcio Se Act apie ing sls ic ik ip a ican epsom 
mn ARNIS UI skp ens ceeemenreeminrne lll umseh pean tations ines an carwouienaes 
A. Data relating to area: 
1. Estimated number of mining claims located prior to July 23, 1955 ~------- 
2. Number of mining claims on which claimant was in actual pos- 
See STUNNED ROO eo as tic ccd ic creel adeiae) ws tksheemnle 
3. Number of claims covered by requests for notice filed in county 
ON ES ie rE a a ak a ah a cea | eae 
4) Weber of Claime listed im tract Im@exee.. uw. css teens Conca =e 
nn, Car IPS. 2 20S a deh o hiies ste las einianeaticndatoks 
Ba I, rs eae di ee ee Se es cde 
5. Number of claims for which waivers were obtained_____.________._ ~------- 
B. Data relating to public notice and hearings: 
yy ees foe webiie ‘notice fied With. BMW. nncccncncee cnc cote as 


Pree eelt DUR END * SMOG bl ke ee ee oie ete dae bbidemaies 


bo 


Number of personal services or registered letters sent to claimants 

Dy. womens. Berrice As Pedeired DY IAW. osc eschews eben 
Number of claims for which verified statements were filed__._._._... ~.-_---_ 
Number of claims which Forest Service, after examination, con- 

cluded were valid and effective and stipulations were entered 


OR ge 


Seba erenn. OT 6 BOWE: ook ee eee i a a a ee 
6: Nuniber of cliime- talew to Nemring en Seek. one snue 
an): SOROOE Or Se Ore i ho ee ee io | de ce 
J CO) ar ener OE TA io a ee 
7. Number of claims as to which asserted rights were declared valid 
and effective thy BM: 3 oj sk pA Fo ea 
8. Number of claims on which the United States established surface 
rights by BLM decision, as prescribed by the law_______________ ~_______ 
9. Appeals: Attach brief summary of appeals filed and action thereon. 
10. Reference: Give reference to file and record of hearing. 
11. Appendix: 

(a) Copy of public notice. 

(6) List of claims as to which asserted rights were declared valid and 
effective and name and address of claimant. 

(c) List of claims as to which verified statements were filed but as to 
which asserted rights were not declared valid and effective and 
name and address of claimant. 

(d) List of claims for which waivers were obtained and name and 
address of claimant. 

(e) List of claims for which stipulations were entered into and name 
and address of claimant. 


EXHIBIT 6 


U 
ADJUSTMENTS Circular No. U-306 
Determination of Surface Rights Supplement No. 2 


UNITED STATES DEPARTMENT OF AGRICULTURE, 
Forest SERVICE, 
Washington, D. C., March 1, 1956. 
REGIONAL FORESTER, REGIONS 1 TO 6 AND 10. 


DeaR Sir: Reference is made to circular letter U-306, supplement No. 1, and 
the policy and instructions for determination of surface rights on mining claims. 
The work done on the determination of surface rights on mining claims thus 
far indicates that some clarification of the policy and instructions is desirable. 
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It also appears that the affidavit of examination can be improved by making the 
changes which are shown in the revised form of affidavit which is attached. 


1. Description of area 


The act of July 23, 1955, is specific in stating that the description of the 
lands be by section or sections of the public-land survey, or if such lands are 
unsurveyed, either the section or sections which would probably embrace such 
lands. Areas for a determination of surface rights must be described by legal 
subdivisions. Topographic boundaries may be used if they are also a State line, 
a county line, or a national forest boundary, but when a topographic boundary 
is used it is still necessary to list each section involved, describing it, for exam- 
ple, as T. 2 S., R. 2 E., that part of section 16 lying south of the 
divide and being in the __.------- national forest. 

The use of topographic boundaries while authorized in the three cases cited 
above should be used sparingly and only where the circumstances justify it. 

The description of the area should be set forth as shown below. It is desir- 
able to use the customary form of listing as described in “Specifications For 
Descriptions of Tracts of Land For Use in Executive Orders and Proclama- 
tions.” This pamphlet was issued by the Department of the Interior, revision 
of 1942, and is obtainable from the Government Printing Office. For example: 


DESCRIPTION OF NORTH ELK RIDGE AREA FOR DETERMINATION OF SURFACE RIGHTS 
UNDER THE ACT OF JULY 23, 1955 


Manti-La Sai National Forest, San Juan County, Utah 


The North Elk Ridge area includes all lands owned by the United States 
which are within the following description. The unsurveyed sections listed 
are those which would probably embrace the lands when the public-land 
surveys are extended to such lands. 


Nalt Lake Meridian 
T. 33 S., R. 18 E., 
secs. 7 to 36, inclusive. 
. 33 8., R. 19 E., unsurveyed, 
secs. 20 to 36, inclusive. 


-- 
2 


It will not be necessary to exclude specifically all the patented lands within 
the exterior boundaries of an area. However, there should be excluded by 
omission from the enumerated sections those entire sections that are patented. 


2. Affidavit of examination 


You will note that the second and third paragraphs of the old form have been 
combined in the revision so as to set out the area examined and a general state- 
ment of the method by which the examination was made. We think it is better 
that the affidavit not show the detailed manner in which the area was traversed 
and examined but only the general manner of the examination. This general 
description will meet the requirements of the law as to reasonable effort. It 
will avoid a great amount of work, as well as possible errors and complications 
that might result. Complete field-type notes should be made during the course 
of an examination as to specific routes and areas covered. These should be 
preserved so that such information will be available if needed. A general 
statement as to the manner of examination will also permit the inclusion in one 
affidavit of all lands that have been examined by an affiant in the same general 
manner. 

On the second page of the revised affidavit form we have omitted the words 
“reasonable inquiry” with respect to ascertaining the names and addresses of 
persons found to be in actual possession of or engaged in the working of the 
lands and have made instead a general statement as to the nature of such in- 
quiry. We think it is better to make a general statement of fact as to the nature 
of the inquiry than to state a conclusion that it was a reasonable inquiry. 

There has been added a separate paragraph to be used where evidence of pos- 
session or working was found but as to which no names or addresses could be 
ascertained. The law provides that the affidavit must set forth fully what 
inquiry was made as to these possessions or workings and the result thereof. 

A Separate paragraph states that no other evidence of actual possession of 
or working the land was found. 

One of the principal difficulties that have been encountered has been the making 
of an examination of an area so as to be able to make an acceptable affidavit. 








: 
: 
: 
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It is necessary that an individual be able to sign an affidavit that he has made 
a reasonable examination of the area or some describable part of the area. It 
is preferable that the areas examined be described by legal subdivision. How- 
ever, it is recognized that this may not always be feasible. In such instances 
the area may be broken into small units, designated on an attached map of the 
area. In extreme cases aerial photographs may be attached, provided that our 
engineers can certify definitely as to the location of the photographs with respect 
to the legal description and coverage of the area. 

It is not satisfactory to have joint affidavits since each affiant must be able to 
certify to all of the facts stated in an affidavit. 

When affidavits are made for small portions of an area, it is necessary to be 
certain that the sum of all of the affidavits equals the whole area. 

It is particularly desirable that men who are personally acquainted with the 
area be used to make the examinations, since such men could ordinarily make 
a reasonable examination with much less time and effort than persons unfamiliar 
with the area. This preliminary examination is not a technical mineral job and 
mineral examiners need not be used. 

There should be listed on the affidavit only the names and addresses of persons 
found to be in actual possession of or engaged in the working of the claim. This 
would not include names found on location notices and corner posts unless there 
was additional evidence of actual possession or working. Workings or evidences 
of possession that are not reasonably current need not be listed. An example 
would be a dilapidated cabin that obviously has not been used for some years. 
In mentioning such things under 2A (1) of part II of the policy and instructions 
attached to circular letter U-306, it was intended that the examiner would be 
on the lookout for such things so that, if found, a closer examination would be 
made for actual possession or current workings. Although not listed on the 
affidavit, a record of such findings should be kept for possible future use. Such 
a record will be very useful if a verified statement should be filed by the locator. 
8. Filing request for publication of notice 

Two copies of all the documents should be sent to the Chief’s office, one of 
which will be sent by us to the Bureau of Land Management and the other 
retained in our files. 

Very truly yours, 

RicHarpd FE. McARDLE, Chief 

vy Howarp Hopkins. 


J 
- 


AFFIDAVIT OF EXAMINATION 


eee Or 3 Ae PES Te 
a ae hie $ 


Bed cate arch nesses stented dip wicpiecto tonite ce ed awanprlihe Sypdensh ALI MEE iSOUND, CCUG TNE 
say that I am over r 21) years of age, and am 


(full name) 


ee ee et a A for the United States Forest Service, with official 
(official position ) 


Pieroni it ie oh ee ee ete 

That 3° Om Se scnnteu, £0 gpon' the herein: ifter described 
tract or tracts of land by means : of motor vehicle and by walking and that I 
made a visual examination of the lands in an effort to ascertain whether any 
person or persons were in actual possession of or engaged in the working of such 
lands or any part thereof: 

That I found the following evidence of persons in actual possession of or en- 
gaged in the working of the lands, and that their names and addresses as shown 
were ascertained by examination of notices or other evidence on: the land and 
by inquiry of local persons and of other persons or sources I had reason to be- 
lieve might be able to furnish such names and addresses: 


Evidence of actual possession Approximate location of Name and address, if ascertained, of 
of or working of land such evidener person or persons in actus! posses 
sion of or engaged in working of lan 


| 
{ 
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oe 


That I found the following evidence of persons in actual possession of or 
engaged in the working of the lands, but that I was not able to ascertain the 
names and addresses of such persons by inquiry as shown below: 


| , ‘ 
; Nature and results of inquiry as to un 


Evidence of actual possession of | Approximate lovation of such ascertainable names and addresses of 
or working of land evidence | persons in actual possession of or en- 


| 
| 


gaged in working of land 


| 


That I found no other evidence of persons in actual possession of or engaged 
in the working of the lands. 


(Signature) 
Subscribed and sworn to this Sec an cncenieen hee CE GR eae ee eee ie ; 
Bice OO oe re tase ees a notary public in and for 


the State and county aforesaid. 
My commission expires: ~--_--- 


ExHIBIT 7 
U. S. DEPARTMENT OF AGRICULTURE 
FOREST SERVICE 
1956 
WHAT Is THE NEW MutrirpLte-Usk MINING Law? 


It is a law’ designed to bring the greatest good from our national resources 
to the greatest number of people in the long run. It is concerned primarily with 
above-ground resources. and does not deprive the legitimate miner of his miming 
rights, including the surface rights needed for mining. The Department of 
Agriculture has always favored development of the mineral resources of the 
national forests and it will continue to cooperate fully with legitimate miners. 

The new mining law’s principal provisions were the outgrowth of cooperative 
work between Members of Congress, the American Forestry Association, the 
American Mining Congress, and the Departments of Agriculture and Interior. 
After hearings before the Interior and Insular Affairs Committees of the Senate 
and the House of Representatives, at which numerous groups and individuals 
testified, Congress passed H. R. 5891. It was approved by President Kisenhower 
on July 23, 1955, and became Public Law 167. The President stated in a White 
House release that, in his opinion, it was one of the most important. conserva- 
tion measures aifecting public lands that had been enacted in many years. 


WHY WAS THE NEW LAW NECESSARY‘ 


There are several hundred thousand mining claims covering millions of acres 
of public lands, and several thousand additional claims are led each month. 
On: the national forests alone, as of July 1, 1955, there were some 200,000 mining 
claims covering about 4%, million acres. This land supports some 12 billion 
board-feet of timber worth about $130 million. 


1 Public Law 167, 84th Cong., Ist sess., act of July 23, 1955 (69 Stat. 367). This law 
applies to public lands administered by the Department of Agriculture and the Bureau of 
Land Management in the Department of the Interior: it does not apply to lands in any 
national park or monument, or to any Indian lands. 
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Some persons located mining claims for purposes other than mining, or be- 
cause they wished to capitalize on the nuisance value of a mining claim in a 
timber-sale area or in an area important to the public for recreation use. Claims 
for common varieties of mineral materials, such as sand, stone, gravel, and 
pumice, were frequently located for this purpose because these materials were 
so easy to find. 

In adiditon to these problems, responsible Government agencies charged with 
administration of public lands could not properly manage and dispose of the 
surface resources on a valid mining claim under the provisions of the old mining 
laws. This lack of authority seriously interfered with the efficient management 
of public lands. 

For these reasons, an amended mining law was needed to enable Government 
agencies to carry on their work in the interest of all the people while at the same 
time fully protecting the rights of legitimate miners to prospect for and develop 
mineral resources. 


HOW DOES THE NEW LAW WORK TO PROTECT BOTH THE PUBLIC INTEREST AND THE 
MINER WHO FILES CLAIMS AFTER JULY 23, 1955? 


A miner can still locate claims and develop the mineral resources. He can 
patent a valid claim just as before, and when he obtains patent, his ownership 
of the mineral and surface resources is not diminished under the amended law. 
However, claims cannot be located on the basis of discovery of common varieties 
of sand, stone, gravel, pumice, pumicite, and cinders. This does not preclude 
valid claims based on discoveries of locatable minerals, such as gold, occurring 
in or in association with deposits of comon varieties of the materials named 
above. 

The amended law says that on claims filed after July 23, 1955, the miner may 
use his claim for prospecting, mining, or processing operations and the uses 
reasonably incident thereto, but not for any other purpose pricr to patent. This 
means, of course, that he has the right to use timber for mining purposes and that 
he can also remove timber to provide clearance. However, until he obtains his 
patent, the United States can manage and dispose of the vegetative surface 
resources and manage other surface resources on the claim, provided that such 
disposal or management does not endanger or materially interfere with the 
miner’s prospecting, mining, or processing operations. Obviously, this protects 
the public interest as well as the miner. 

Further, in the public interest, the amended law says that any cutting the 
miner does on his claim other than to provide clearance must be in accord with 
sound principles of forest management. In the miner’s interest it says that if 
the Government in managing the surface resource disposes of the timber on a 
claim after location of the claim and the miner needs more timber for his mining 
operations, he is entitled to it free of charge. The replacement timber is to be 
substantially equivalent in kind and quality to the timber estimated by the dis- 
posing Government agency to have been removed from the claim, and it is to come 
from the nearest timber that is ready for harvesting. 


WHAT ABOUT THE MINER WHOSE CLAIM WAS LOCATED BEFORE JULY 25, 1955? 


The law does not affect him until notice of a procedure for determining surface 
rights on mining claims has been published for the area in which the claim is 
located. This procedure, designed to be fair to all, is best described in the 
answers to questions that follow. 


WHO STARTS THE PROCEDURE FOR THE DETERMINATION OF SURFACE RIGHTS 


It is started by the Federal agency responsible for administering the public 
lands on which the minjng claims are located. For example, the Forest Service 
will start the procedure on all areas under its jurisdiction where the public 
benefits justify such action. Its first step will be to examine such areas to de- 
termine if anyone is in actual possession or engaged in working claims. It will 
also examine the tract indexes in the local county office for any indication of 
an interest in these claims. 

The Forest Service will then request the Bureau of Land Management to pub- 
lish a notice stating that a determination of surface rights on mining claims will 
be made. This notice, which will describe the areas by legal subdivisions, is to 
be published in a local newspaper for 9 consecutive weeks. Persons in actual 
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possession or working a claim, or whose claims are listed on the tract indexes 
of the local county as affecting any lands described in the published notice, and 
whose names and addresses have been ascertained, or who have filed in the 
local county recording office a request for copies of notices will also receive 
notice by personal service or by registered mail. 


WHAT DOES A CLAIMANT DO AFTER NOTICE IS GIVEN THAT A DETERMINATION OF 
SURFACE RIGHTS IS BEING MADE? 


The public notice gives each claimant 150 days after the date of first publica- 
tion to do 1 of 8 things. 

1. He may ignore the notice. By so doing, he will not lose any of his mining 
rights including the surface rights necessary for mining or his right to patent 
the claim under the mining laws. The only change in the status of his claim is 
that the United States would obtain, without further procedure, the same 
right to manage and dispose of the vegetative surface resources and to man- 
age other surface resources on his claim as it has on claims located after June 
23, 1955. 

2. He may execute a waiver whereby he relinquishes all surface rights on his 
claim which are contrary to the surface rights that the Government would have 
under the act for claims located subsequent to July 23, 1955. Such waivers may, 
and in most eases probably will, be executed prior to publication of a notice of 
determination of surface rights. 

3. He may file a verified statement that sets forth— 

(a) The date he located his claim. 

(b) The book and page where notice or certificate of location is recorded. 

(c) The section or sections of the public-land surveys which embrace such 
mining claims: or if such lands are unsurveyed, either (1) the section or sec- 
tions which would probably embrace such mining claim when the public-land 
surveys are extended to such lands or (2) a tie by courses and distances to an 
approved United States mineral monument. 

(d@) Whether he is a locator or purchaser under such location. 

(e) His name and address and the names and addresses so far as he knows of 
any other person or persons claiming any interest or interests in or under such 
unpatented mining claim. 


WHAT HAPPENS IF A CLAIMANT FILES A VERIFIED STATEMENT? 


By filing a statement, the claimant asserts a validity for his claim predating 
passage of the law. The claim will be examined by a qualified Forest Service 
mineral expert. If the Forest Service is convinced after mineral examination 
that there is no question as to the validity and effectiveness of asserted surface 
rights in a claim, the Forest Service may enter into a stipulation with the claim- 
ant and his asserted rights will be unaffected by the published notice of deter- 
mination of surface rights. 

If the mineral examination discloses that there is some doubt as to the valid- 
ity and effectiveness of the asserted surface rights, the Forest Service will pre- 
sent its findings at a hearing. Notice of the hearing, the conduct thereof, and 
appeals, if any, will follow the established rules of practice of the Department 
of the Interior in respect to contests or protests affecting public lands of the 
United States. On the basis of the testimony presented by the claimant and 
by the Forest Service at this hearing, the Bureau of Land Management will 
make the decision. 

If the Bureau of Land Management decides in favor of the claimant, he re- 
tains the same surface rights he had originally under the mining laws. If the 
Bureau decides against the claimant, then the United States obtains the same 
right to manage and dispose of the vegetative surface resources and to manage 
other surface resources on the claim that it has on claims located after July 23, 
1955. The claimant retains all of the mining rights he had previously and the 
right to patent the claim under the mining laws. 


WHAT WILL THE GOVERNMENT AGENCIES DO ABOUT THE MINERAL MATERIALS NOW 
UNDER THEIR JURISDICTION ? 


The new mining law authorizes them to dispose of mineral materials including 
but not limited to common varieties of sand, stone, gravel, pumice, pumicite, cin- 
ders, and clay, when such disposal is not detrimental to the public interest. This 
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right of disposition does not include any right to dispose of these last-named 
minerals within any valid mining claim whether located before or after July 
23, 1955. Neither does the right of disposition extend to any minerals on lands 
where such minerals are subject to acquisition under any other law. 

Quantities of these materials appraised at over $1,000 must be advertised 
and sold to the highest bidder; if their appraised value is less, they may be 
sold without advertising. The law also provides that these materials may be 
made available to Federal, State, and other public agencies or nonprofit groups 
without charge. 

Money received from the sale of these mineral materials will be handled in 
the same manner as money received from the sale of other natural resources. 
For a national forest, 25 percent of such receipts is turned over to the State 
for distribution to the counties in which that forest is located. This money is 
used for public schools and public roads. 


WHO BENEFITS FROM THE NEW MULTIPLE-USE MINING LAW? 


Everybody benefits. Mineral materials are made available to all who need 
them, the legitimate miner retains all of his mining rights, and the responsible 


Government agencies are authorized to manage the surface resources in the 
public interest. 
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